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PU3LIC  UBIWA*^^ 
QUESTIONS    PRESENTED 

1.  Must   the  registrar  of   voters  provide  voter   registrat 
ds    to   citizens  or   groups   who  wish    to   distribute   such  cards? 

2.  May  a   citizen  or  group   wishing   to   distribute   such  cards 
pay   persons   for  doing   so? 

CONCLUS IONS 

1.  Yes,    subject    to  the    statutory  conditions  and 
administrative   regulations  designed   to  protect    against   selective 
registration  or    fraudulent   abuses. 

2.  Yes. 

ANALYSIS 

Your    first   question    is   whether   the  registrar  must  provide 
voter    registration  cards    to  groups  or   citizens  who  wish    to 
distribute    such  cards.      Until   1975  the  only  authorized   method   of 
registration  was   by   affidavit  made    in  person   before  the   registrar 
of    voters  or   a  deputy   registrar.      In   1975   registration  by  mail 
was   added    to  the   registration  system.      63  Ops.   Cal.   Attv.   Gen. 
370,    371     (1980)  . 

Section    304  was   added   to   the  California  Elections  Code   in 
1976,   and   that  Section  provides: 

It  is    the   intent  of   the  Legislature  that 

voter    registration   be   maintained   at   the  highest 

possible   level.      The  Secretary  of   State  shall 

adopt    regulations    requiring   each   county  to  design 
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and    implement    programs   intended    to    identify 
qualified   electors  who  are    not   registered   voters, 
and    to   register   such   persons    to  vote.      The 
Secretary  of   State   shall   adopt    regulations 
prescribing  minimum   requirements   for   such 
programs.      If  the  Secretary  of   State    finds   that   a 
county  has  not  designed  and    implemented   a   program 
meeting   such   prescribed   minimum    requirements,   the 
Secretary   of  State   shall  design   a   program  for 
such  county  and   report   the  violation   to   the 
Attorney  General.l' 

See   also  Section    507,    which  was   added    to   the  Elections   Code    in 
197  6  and   provided: 

In  addition  to   registration   conducted   by 
deputy    registrars   of    voters,    the   county  clerk 
[the  registrar  of    voters   in  San  Francisco]    shall, 
as   follows: 

(a)  Provide  voter   registration   cards   for   the 
registration  of    voters   at   his   office  and    in 
sufficient   number  of    locations   throughout    the 
county  for   the   convenience   of    persons  desiring    to 
register,    to   the  end    that   registration  may  be 
maintained   at  a   high   level. 

(b)  Provide  voter   registration   cards    in 
sufficient    quantities    to  any  citizens  or 
organizations   who  wish   to   distribute    such  cards. 
Such    citizens  and  organizations   shall    be 
permitted   to   distribute    voter   registration   cards 
anywhere  within  the   county. 

(c)  Mail   a   voter   registration   card 
immediately    to  any   person  who  wishes    to   register 
to   vote    and    requests   a   voter   registration   card. 

In   1977  and   again    in  1981  Section   507  was   amended   to 
facilitate   the   registration  of    voters  by  volunteer   citizens   and 
organizations   as   set    forth    in   subdivision    (b);    at   the   same   time, 
amendments    inserted   protections   against    abuse   of    the  volunteer 
svstem.      That  Section  now   provides   in  pertinent    part: 

In  addition  to    registration   conducted    by 
deputy    registrars   of    voters,    the   county  clerk 
shall,   as    follows: 

T7     The  Cify~and  C6unty  of   San  Francisco's  program    is   on    file  with 
the  Secretary   of  State. 
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*  *    * 

(b)      Provide   voter    registration  cards   in 
sufficient  quantities   to   any  citizens  or 
organizations   who  wish    to   distribute   such  cards 
other   than  to  persons   who  have  been  convicted  of 
violating   this   section  within  the  last    five 
years.     Citizens   and   organizations   shall    be 
permitted    to   distribute   voter    registration  cards 
anywhere  within  the  county. 

(1)  If,    after  completing  his  or  her   voter 
registration  affidavit,   an  elector   entrusts   it    to 
another   person,    the   latter   shall  sign  and  date 
the  attached,    numbered   receipt    indicating  his    or 
her    address  and   telephone  number,    if  any,   and 
give   the  receipt    to   the  elector.      Failure   to 
comply   with   this   paragraph   shall  not  cause  the 
invalidation  of   the  registration  of   a    voter. 

(2)  Any  citizen  or  organization  which 
distributes  voter   registration   cards   shall   give   a 
voter    registration  card    to  any   elector    requesting 
it;    provided,    that   the  citizen  or  organization, 
has  a  sufficient   number    of  cards. 

(3)  If  distribution  of    voter   registration 
cards  pursuant   to  this   subdivision    is  undertaken 
by  mailing  cards    to  persons   who  have   not 
requested   the  cards,   the  person  mailing   the  cards 
shall   enclose  a   cover   letter  or  other  notice  with 
each  card    instructing    the   recipients    to   disregard 
the  cards    if   they  are    currently   registered   voters. 

*  *   * 

Further   controls  on  the  registration  of   voters  by  volunteer 
citizens  and    groups  are    found    in  the  Secretary    of  State's 
regulations    referred    to    in  Section    304    (quoted    supra) .      These 
regulations  appear    in  Title    2   of  the  California  Administrative 
Code.      Section    20001(g)    provides: 

Each   program   shall    establish  orderly   limits 
upon   bulk   distributions   of    registration  affidavit 
forms.      Such   controls   should    include,    but   not    be 
limited    to,    record    keeping,    training,   and 
contingency   plans   for    form  allocation    in  the 
event   that   supplies    become  depleted. 


Robert   S.    Beach  4  April    9,    1982 


All  requests  for  more   than   50  registration 
forms   shall    be    accompanied  by   a  brief    statement 
of   distribution  plans,  which  shall    be   a  necessary 
condition   to    issuance   of   the   voter    registration 
cards.      This    statement  shall   contain  declarations 
executed   under   penalty   of   perjury   that    reasonable 
steps   will    be   taken  to    insure   that: 

(1)  The  person  or   persons  distributing   such 
cards    to  potential   registrants  will  not   neglect 
or    refuse   to  give   a   voter    registration  card    to 
any  elector    requesting  one    for   the  purpose   of 
registering    to  vote;    and 

(2)  The  voter   registration   cards    issued  will 
not    be    altered,  defaced,  or  changed    in  any   way, 
other   than  by   the   insertion  of   a   mailing  address 
and   the    affixing    of    postage,    if  mailed,  or    as 
otherwise   specifically  authorized   by   the 
Secretary   of  State,    prior   to   distribution   to 
prospective   registrants   and    that   the  affidavit 
portion   of   the   voter    registration  cards   will  not 
be   marked,   stamped,   or  partially  or   fully 
completed  by  anyone  other   than  an   elector 
attempting   to   register   to   vote   or  by  another 
person    assisting   such  elector    after    being 
requested   by  such  elector   to   assist    in   completing 
the    affidavit. 

A  copy  of  all  statements  for  requests 
exceeding  2000  forms  shall  be  sent  to  the 
Secretary  of   State. 

Hence   it  must   be    concluded   that   the  state   elections  code 
clearly    requires   the    registrar    to   furnish   voter    registration 
cards    to   citizens   or  groups   wishing   to    distribute    such  cards. 
The  Elections  Code  and   the   regulations    of  the  Secretary    of  State 
adopted   pursuant   thereto  both  contemplate    such  a  process    and 
erect  safeguards    to  protect  against  selective   registration  or 
fraudulent   abuses. 

Your    second   question    is   whether  persons   or  groups    obtaining 
such  cards  may   pay  citizens    to   register   voters.      Penal  Code 
Section    70  provides: 

Every  executive   or  ministerial   officer,   employee 
or    appointee   of  the  State   of   California,    county 
or   city   therein  or  political   subdivision  thereof. 
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who  knowingly  asks,    receives   or   agrees   to   receive 
any   emolument,    gratuity  or    reward,   or   any   promise 
thereof   excepting  such  as  may  be   authorized   by 
law   for   doing  an  official    act,    is  guilty    of   a 
misdemeanor. 

This    section   shall   not  be    construed   to  prohibit 
deputy    registrars   of    voters  from   receiving 
compensation  when  authorized   by  local  ordinance 
from  any  candidate,    political   committee,   or 
statewide  political  organization   for  securing   the 
registration  of   voters. 

A   deputy   registrar   is   a  public  employee  paid  by  public  funds   to 
perform  his  or  her    duties.      Hence  Section  7  0  prohibits  a  deputy 
registrar    from   receiving  any  other  payment  unless   so   authorized 
bv  local    law. 2./.      However,   neither   that  Section   nor    any  other 
provision  of  law   prohibits   a  person  or   group  from   paying   a 
private    citizen  to    register  voters.      63   Ops.   Cal.    Atty.   Gen.    370, 
374    (1980). 


Respectfully  submitted, 

GEORGE   AGNOST 
City  Attorney 


>P  ROVED  :  . 

JORGE   AGNOST  1} 
City  Attorney 


Jurk    E.    DTelventhal 
Deputy  City  Attorney 


Elizabeth  M.   Katz 
Legal  Ass  istant 


2.^     To  our   knowledge,   no   local    law   authorizes   a   deputy 
registrar    to   be  paid  by   a  candidate,    political    committee  or 
statewide  political   organization. 
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County  Clerk 
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QUESTION   PRESENTED 

Whether   the  City  and  County   of  San  Francisco    is    required  by 
law   to  provide  a   civil   litigant   proceeding   in    forma  pauperis   with 
a  Reporter's  or  Clerk's  Transcriot    free  of   charge  when  an  appeal 
is    filed. 

CONCLUSION 

No. 

ANAL  YS  IS 

The    issue   raised    in  this    opinion    is    the   result   of   a    recent 
decision  by  indigent    litigants    to    file    appeals   when   losing  cases 
in  Superior  Court.      The   following    research  will    show  that    the 
right    to   a  Clerk's  Transcript  or    a  Reporter's  Transcript   at 
taxpayer's   expense   does    not   exist. 

The  California   Supreme  Court  has  held   that  an    indigent    is 
not   entitled    to    a  Reporter's  Transcript.      Fergusen  v.   Keays 
(19  71)    4   Cal.3d 


649 


There   the  Court  said: 


"The  Court   in  Rucker 
pointed  out   that 


(o .    68  5)    also 

there    is  no   legal 
mode  of    requiring   payment    rfor   the 
transcription   fees   of   the   official 
reporter!    .    .    .   out    of    the  public 


treasury' 


Id.    at    6S4. 


A    later   case  was  Leslie   v.    Roe    (1974)    41    Cal.App.3d    104. 
Lesl  ie    involved   a   plaintiff's  motion  that  he   be   provided   a 
Clerk's  Transcript    and   Reporter's  Transcript    on   Appeal    at   county 
expense.      The    court   was   clear   and    to  the   point: 
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"The  ordinary  civil  litigant  is   not 
entitled   to  free  transcripts   on  appeal" 
at  public  expense    (Citations   omitted.) 
Id.   at   107. 

Leslie  distinguished  cases  which  haS  held  that  filing  fees 
and  service  of  process  fees  were  waived  for  indigent  appellants, 
i.e.    Boddie  v.  Connecticut    (1971)    401   O.    S.    371;   91  S.   Ct.   780. 

The   reason  Leslie  was  so  strong  in    its  denial  of   granting 
indigents  the  right   to  Clerk*  s  and  Reporter's  Transcripts  is 
because  the  California  Rules  of  Court   provide   alternative  neans 
of   preparing   the  record  on   appeal. 

*The  relevant  facts  may  be  stated 
in  an  agreed  statement  of  the  parties 
(Rule  6)  or  a  settled  statement  (Rule 
7).  Perhaps  only  a  partial  reporter's 
transcript  would  be  necessary  (Rule  4) 
and  its  costs  might  be  low  enough  for 
appellants   to  afford. 

Appellants  have    indicated   that   they 
%iould  attempt   to  use  such  alternatives 
upon  our    ruling  in  No.    43212  that   they 
are  not  entitled   to  free   transcripts." 
Id.  at    106. 

The  right   to   free  transcripts  %fas    raised  when  the  Court 
decided  whether  an   indigent  was  entitled   to  an   interpreter    in 
civil   cases.     Gardiana    v.    Small  Claims  Court,    59    Cal.App.    3d 
4121(1976).     While  the  Court   ruled   it  had  an   inherent   power   to 
appoint  an   interpreter   in  certain  cases,  the  court  was   quite 
clear    as    to  %»hether  an   indigent  was  entitled   to  clerk's  and 
reporter's  transcripts. 

"The  law   is   %«ell  established   that   a 
litigant   in  a  civil   action    is  not 
entitled   to   a  transcript   on   appeal   at 
public  expense  ."       (Citations   omitted) 
Id.   at    424  . 

The  law   in  Leslie  was  most    recently  affirmed    in  the  case  of 
City   of  Sacramento  v.    Superior  Court    113  Cal.App.3d    715    (1980) 
where  the  Court   ruled  an   indigent  was  not  entitled   to  a  free   copy 
of   the  transcript   of  an  administrative  proceeding. 
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Rule  985  of  the  California  Rule  of  Court  defines  the  rules 
for  those  who  proceed    in  forma  pauperis.     This    rule   is  very 
specific  as   to  which  fees  are  waived.     Nowhere,  does  this   rule 
waive   costs  for  Reporter's  or  Clerk's  Transcripts. 

CONCLUSION 

Since   indigents  have  not   been  given  any  specific  waiver   of 
fees   for  Transcripts  on  Appeal,  they  should  be  required   to 
provide  the  sane  security   as  any  other   appellant. 

Very  truly  yours. 


/oe/u 


Y  HURTUBISE 
uty  City  Attorney 


APPROVED: 


GEORGE    AGNOST 
City  Attorney 


JH:  Is 
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G«org«  Agnott, 
City  Attorney 
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SUBJECT: 


REOUFSTED: 


PREPARED  BY: 


Amendment  of  Opinion  No.  81-68;  Section  3.300-1 
Certification  of  Multi-Year  Contracts 

Louis  A.  Turpen 

Acting  Director  of  Airports 

Donald  J.  Garibaldi 
Burk  E.  Delventhal 
Thomas  J.  Owen 
Deputy  City  Attorneys 

In  Opinion  No.  81-68,  you  inquired  whether  it  is  necessary 
to  obtain  a  determination  pursuant  to  Section  8.300-1  on  each 
anniversary  of  a  multi-year  contract  if  the  City  desires  to 
extend  the  contract  for  another  year.   The  certification  made  at 
the  inception  of  a  binding  multi-year  agreement  need  not  be 
repeated  on  each  anniversary.   The  language  of  8.300-1  does  not 
express  such  a  requirement  and  none  should  be  Implied.   See 
Opinion  No.  81-68  issued  November  4,  1981, 

When  a  proposed  contract  between  a  City  agency  and  a 
contractor  is  submitted  for  certification,  the  Controller  and  the 
Board  of  Supervisors  must  take  that  contract  as  submitted. 
Either  the  Controller  is  able  to  certify  it  for  its  full  term  or 
he  or  she  is  not.   If  the  Controller  is  unable  to  certify  for  the 
full  term,  then  a  certification  pursuant  to  Section  8.300-1  may 
not  be  made.   If  he  or  she  is  able  to  make  the  certification, 
then  the  Board  of  Supervisors  must  determine  whether  it  will 
approve  that  certification  as  given.   Charter  Section  8.300-1. 

Neither  the  Board  of  Supervisors  nor  the  Controller  may 
re-write  a  contract  submitted  by  a  department  for  certification 
pursuant  to  Section  8.300-1.   If  a  department  enters  into  a 
multi-year  contract  binding  on  the  contractor,  while  binding  on 
the  City  for  a  lesser  term  (e.g.,  for  annual  budget  review),  the 
Controller  must,  if  he  can  or  she  reasonably  so  estimate,  certify 
that  contract  as  being  cost  effective.   If  he  cannot  so  estimate, 
he  may  not  certify  the  contract  at  all.   Neither  the  Controller 
nor  the  Board  of  Supervisors  has  the  option  of  requiring 
certification  to  be  renewed  at  lesser  Intervals  than  the  full 
term  of  the  contract. 

Proposition  J  contracts  are  either  awarded  through 
competitive  bidding  or  negotiated.   In  either  process,  the 
department  seeking  the  services  defines  the  terms  of  the 
contract.   Neither  the  Board  of  Supervisors  nor  the  Controller  Is 
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empowered  under  the  charter  to  set  the  terms  of  the  contract 
between  the  City  agency  and  the  contractor.   The  term  of  the 
contract  is  one  of  the  items  specified  in  the  contract  between 
the  City  agency  and  the  outside  contractor.  When  the  proposed 
contract  is  brought  before  the  Controller,  he  or  she  has  a  duty 
to  evaluate  the  contract  as  proposed  for  the  term  specified  and 
to  certify,  if  he  or  she  reasonably  can  do  so,  that  the  services 
to  be  performed  under  the  contract  will  be  provided  at  a  lower 
cost  than  such  services  could  be  delivered  by  employees  of  the 
city  and  county.  The  Board  of  Supervisors  has  somewhat  broader 
powers  in  that  it  may,  as  a  matter  of  policy,  refuse  to  authorize 
the  contract.   However,  if  it  chooses  to  authorize  the  contract, 
it  must  approve  the  contract  as  written.   It  may  not  alter  the 
term  or  reserve  the  power  to  reconsider  the  contract  in 
subsequent  years  of  its  term. 

Opinion  No.  81-68  was  based,  in  part,  on  the  understanding 
that  the  Garage  Operating  Agreement  and  the  North  Terminal 
Janitorial  Contract  were  competitively  bid  as  multi-vear 
contract.   Further  analysis  of  both  contractual  documents  led  to 
revised  conclusions. 

Under  the  Janitorial  Contract,  the  contractor  may  terminate 
his  obligation  for  any  reason,  upon  four  months  notice  to  the 
City.   Hence,  the  contractor  is  not  bound  to  perform  over  the 
entire  four  years.   Rather  than  a  multi-year  contract,  there  is  a 
contract  with  a  one-year  term  with  options  for  three  successive 
one-year  extensions.   For  that  reason,  the  Controller  properly 
determined  that  he  could  only  make  a  certification  based  on  the 
first  year's  estimated  costs.   If  the  City  determines  to  execute 
its  option  to  renew  the  Contract,  it  must  obtain  recertif ication 
of  the  agreement  pursuant  to  Section  8.300-1;  the  City's  option 
to  terminate  upon  four  months  notice  by  the  Controller  will 
prevail  throughout  the  successive  one  year  terms  of  the  contract. 

The  Garage  Operating  Agreement  is  in  fact  a  multi-year 
arrangement,  unless  the  City  unilaterally  elects  not  to  renew 
it.   Except  for  a  material  breach  by  the  City  permitting 
termination,  the  other  party  to  this  arrangement  is  bound  to 
perform  for  the  entire  five-year  period  and  for  this  reason  this 
contract  can  be  distinguished  from  the  Janitorial  Contract. 

The  Controller's  initial  certification  of  the  Garage 
Operating  Agreement  pursuant  to  Charter  Section  8.300-1  was, 
however,  based  on  estimates  of  a  single  year's  costs,  not  costs 
over  the  five  years  the  Agreement  is  to  run.  As  stated  above, 
the  Controller  must  certify  the  contract  for  Its  full  term,  or 
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not  certify  it  at  all.   The  existing  certification  is  for  these 
reasons  defective.   However,  the  City  has  accepted  the  benefits 
of  that  contract  and  would  be  equitably  estopped  to  deny  at  this 
point  its  obligations  under  the  agreement  for  the  term  actually 
approved  by  the  Controller  and  the  Board  of  Supervisors,  i.e., 
one  year. 

As  for  the  balance  of  the  Garage  Operating  Agreement,  the 
Controller  must  certify  the  contract  for  the  full  remaining 
enforceable  term.   Tf  he  is  unable  to  do  so,  he  may  not  make  the 
certification  for  less  than  the  full  term  of  the  contract.   For 
similar  reasons,  the  Board  of  Supervisors,  in  the  event  the 
Controller  does  make  a  certification  pursuant  to  Charter  Section 
8.300-1,  must  approve  or  disapprove  the  certification  as  made  by 
the  Controller  and  may  not  qualify  or  limit  that  certification. 
In  other  words,  the  certification,  if  made  by  the  Controller  for 
the  balance  of  the  term,  must  be  accepted  or  reiected  by  the 
Board  of  Supervisors  in  toto  -  it  may  not  be  modified  by  the 
Board  of  Supervisors. 

This  conclusion  recognizes  that  a  contract  has  been  awarded 
to  the  Garage  Operator  for  a  five-year  term.   The  initial 
certification  was  made  for  one  year,  and  therefore  did  not  comply 
with  the  Charter.   Having  accepted  the  benefits  of  the  contract 
until  the  present  time,  the  City  is  estopped  to  deny  liability 
for  that  period.   However,  as  to  its  obligation  in  the  future, 
the  City  may  not  be  bound  to  pay  for  services  rendered  for  the 
full  term  of  the  contract  unless  and  until  there  has  been  a 
certification  by  the  Controller  and  approved  by  the  Board  of 
Supervisors  for  the  full  remaining  term. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 
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1.  Does  the  California  Constitution  or  the  San  Francisco 
Charter  prohibit  the  purchase  of  common  stock  by  the  City  and 
County  of  San  Francisco? 

2.  May  the  City  form  a  for-profit  corporation  to  perform 
one  of  its  functions? 

3.  In  the  event  the  City  may  form  such  a  corporation,  by 
what  means  may  the  formation  be  accomplished? 

4.  Does  the  formation  of  a  for  profit  corporation  to 
perform  some  municipal  function,  which  corporation  might  employ 
its  own  personnel,  violate  the  civil  service  provisions  of  San 
Francisco  Charter  Section  8.300  which  require  that  all  positions 
in  all  departments  and  offices  of  the  City  and  County  of  San 
Francisco  be  included  in  the  classified  civil  service? 

5.  May  a  for-profit  corporation  wholly  owned  by  a 
municipality  enter  into  a  contract  with  third  parties  whereby  the 
corporation  contracts,  inter  alia,  to  indemnify  the  third  parties 
for  losses  or  liabilities  incurred  by  the  third  parties  in 
connection  with  the  performance  of  the  contract? 

6.  Are  meetings  of  the  corporation's  board  of  directors 
subject  to  the  public  meeting  requirements  of  the  Brown  Act  and 
San  Francisco  Charter  Section  3.500? 

7.  Does  the  Burton  Act  impose  any  additional  constraints 
on  the  powers  of  the  City  and  County  of  San  Francisco  over  Port 
property  %rhich  trould  render  this  proposal  unlawful? 
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COWCLUSIONS 

1.  No. 

2.  Yes. 

3.  Authorization  aay  be  given  by  resolution;  an  ordinance 
is  required  to  appropriate  the  monies  which  shall  be  transferred 
to  the  corporation  in  exchange  for  stock. 

4.  No. 

5.  Yes. 

6.  Yes. 

7.  No. 

INTRODUCTION 

The  City  and  County  of  San  Francisco  intends  to  acquire  a 
crane  for  use  at  the  Port  of  San  Francisco.  The  City  is 
considering  the  following  proposal  for  acquisition  of  the  crane. 

The  City  would  form  a  for  profit  corporation  to  which  the 
City  would  transfer  money  in  exchange  for  stock.  The  corporation 
would  then  acquire  the  crane.  The  corporation  would  then  sell 
tax  title  to  the  crane  to  outside  investors  and  they  in  turn 
would  lease  the  crane  back  to  the  for  profit-corporation.   This 
transaction  trould  enable  outside  investors  to  take  advantage  of 
investment  tax  credits  and  accelerated  cost  recovery  benefits  (or 
depreciation  allowances).   The  cost  of  acquisition  of  the  crane 
would  be  reduced  to  the  extent  that  the  purchase  price  of  the  tax 
title  to  the  crane  exceeds  the  lease  payments  made  by  the 
for-profit  corporation  to  the  outside  investors.   At  the 
expiration  of  the  lease  purchase  agreement,  the  for-profit 
corporation  may  repurchase  the  crane  for  a  nominal  sum.   In  view 
of  the  fact  that  the  City  and  County  of  San  Francisco  would  own 
all  the  stock  in  the  corporation,  it  would  control  the  selection 
of  the  board  of  directors  and  could  determine  at  any  time  to 
dissolve  the  corporation  and  succeed  to  ownership  of  all  of  the 
for  profit  corporation's  assets. 

This  proposal  has  raised  several  questions  of  municipal 
law.   The  Port  Commission  has  asked  the  office  of  the  City 
Attorney  to  review  the  proposed  transaction  and  to  prepare  a 
formal  written  opinion  as  to  the  legality  of  this  proposal.   This 
opinion  does  not  analyze  and  reaches  no  conclusions  regarding  the 
federal  and  state  income  tax  consequences  of  these  transactions. 
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AWALYSIS 

It  is  Clearly  established  that  the  City  and  County  of  San 
Francisco  enjoys  broad  discretionary  powers  over  the  development 
and  operation  of  the  Port  of  San  Francisco.  Government  Code 
Section  39901,  subdivision  (d) ,  provides  that  a  city  located  on  a 
body  of  navigable  water  may  "[dlo  anything  necessary  or 
convenient  to  the  establishment,  improvement,  conduct,  and 
maintenance  of  a  harbor,  and  in  furtherance  of  commerce  and 
navigation."  The  Burton  Act  (Stats.  1968,  Chap.  1333,  p.  2544) 
also  provides,  in  pertinent  part,  that  the  City 

.  .  .  shall  have  complete  authority.  .  .  to 
use,  conduct,  operate,  maintain,  manage, 
regulate,  improve  and  control  the  harbor  of  San 
Francisco  and  to  do  all  things  it  deems  necessary 
in  connection  with  the  use  [etc]  ...  of  said 
harbor.  .  . 

Under  this  authority,  a  municipality  may  rent  or  purchase  a 
crane  for  use  at  a  port  facility,  since  operation  of  a  crane  is 
one  of  the  incidental  functions  in  the  operation  of  a  port  or  of 
wharves  and  docks.  Ravettino  v.  City  of  San  Diego  (1945)  70 
Cal.App.2d  37,  47,  160  P.  2d  52. 

The  following  questions  deal  with  the  City's  authority  to 
discharge  port  functions  through  a  wholly-owned  for  profit 
corporation. 

1.  Does  the  California  Constitution  or  the  San  Francisco 
Charter  prohibit  the  purchase  of  common  stock  by  the  City  and 
County  of  San  Francisco? 

The  Constitution  of  the  State  of  California  prohibits  the 
Legislature  from  authorizing  the  State,  or  any  political 
subdivision  thereof,  to  subscribe  for  stock  or  to  become  a 
stockholder  in  any  corporation.  Const.  Art.  XVI,  Sec.  6.  This 
provision  does  not  apply  to  charter  cities,  which  "may  make  and 
enforce  all  regulations  in  respect  to  municipal  affairs,  subject 
only  to  restrictions  and  limitations  provided  in  their  several 
charters."  Const.  Art.  XI,  Sec.  5.   It  has  been  specifically 
held  that  Article  XVI,  Sec.  6,  supra,  does  not  apply  to  a 
chartered  city  so  as  to  prevent  it  from  purchasing  stock  in  a 
private  water  company  to  aid  the  city  in  securing  an  additional 
supply  of  domestic  water  for  distribution  to  its  citiiens.   Smith 
V.  City  of  Glendale  (1934)  1  Cal.App.2d  463  36  P. 2d  1083. 

In  Smith,  supra,  the  City  of  Glendale  purchased  stock  in  an 
existing  private  water  company.  There  was  no  indication  that  the 
city  had  acquired  a  controlling  interest  in  the  water  company. 
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Thus,  the  city's  interest  was  subject  to  the  direction  of  other 
shareholders'  votes.  The  City  and  County  of  San  Francisco 
proposes  to  form  its  own  for  profit  corporation  and  purchase  the 
entire  issue  of  shares,  which  purchase  will  enable  the  City  to 
maintain  complete  control  of  its  investment  and  of  the  services 
provided  by  the  corporation  to  Port  patrons.   In  view  of  the 
ruling  in  Smith  upholding  municipal  ownership  of  part  of  a 
corporation  through  purchase  of  its  stock,  clearly  a  municipality 
may  purchase  all  the  stock  of  a  company  it  forms  thereby 
preserving  complete  control  over  its  investment  and  minimizing 
the  risks  attending  a  majority  rule  by  private  stockholders. 

There  are  no  restrictions  in  the  San  Francisco  Charter  on 
the  power  of  the  City  to  purchase  corporate  stock.  The  City  is 
authorized  to  purchase  real  and  personal  property  and  to  make  and 
enforce  all  laws  and  regulations  necessary,  convenient,  or 
incidental  to  the  exercise  of  all  rights  in  respect  to  its 
affairs.   San  Francisco  Charter  Charter  Section  1.101.  Thus,  so 
long  as  the  purchase  of  stock  is  related  to  a  municipal  affair, 
it  is  clear  that  the  City  may  make  such  a  purchase.   It  is  beyond 
cavil  that  the  formation  of  and  purchase  of  stock  from  a 
corporation  which  will  own  and  operate  cranes  to  serve  patrons  of 
the  Port  of  San  Francisco  are  within  the  broad  scope  of  the 
City's  municipal  affairs. 

2.   May  the  City  form  a  for  profit  corporation  to  perform 
one  of  its  functions? 

As  discussed  above,  the  City  enjoys  broad  discretionary 
authority  over  the  operation  of  the  Port  and  may  purchase  common 
stock  in  a  private  corporation  where  that  acquisition  is  related 
to  a  legitimate  municipal  affair.   Based  on  the  above  reasoning 
and  on  the  broad  home-rule  powers  of  the  City  and  County  of  San 
Francisco,  we  conclude  that  the  City  may  form  a  for  profit 
corporation  to  perform  one  of  its  functions. 

A  useful  analogy  may  be  made  to  so-called  "public  leaseback 
corporations."  The  procedure  leading  to  the  formation  of  such 
corporations  enables  governmental  entities  to  acquire  capital 
improvements  by  lease  arrangements  which  avoid  the  debt 
limitations  of  Article  XVI,  Section  I  of  the  California 
Constitution  and  other  similar  restrictions.   See  Dean  v.  Kuchel 
(1950)  35  Cal.2d  444,  216  P. 2d  521. 

Under  this  procedure,  a  governmental  entity  conveys  realty 
to  a  corporation  "organized  or  controlled"  by  the  governmental 
entity  pursuant  to  an  agreement  whereby  the  corporation 
constructs  a  building  or  other  facility  to  the  specifications 
desired  by  the  governmental  entity  and  then  leases  back  the 
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property  and  the  structures  to  the  governmental  entity  at  an 
agreed  rental.  The  project  is  financed  by  bonds  which  are  issued 
by  the  leaseback  corporation.  This  procedure  does  not  violate 
the  constitutional  debt  limitation  provisions  because  the 
governmental  entity  is  at  no  time  liable  £or  the  aggregate  amount 
of  the  lease  but  only  for  the  amount  of  each  individual  rental 
payment  as  it  becomes  due.   62  Ops.Cal.Atty.Gen.  289. 

Several  aspects  of  construction  contracts  awarded  under 
such  public  leaseback  arrangements  are  governed  by  Government 
Code  Sections  4220-4224.  These  sections  provide  for  the  payment 
of  prevailing  wages,  for  the  giving  of  notice  of  the  time  and 
place  for  opening  bids,  and  procedures  for*  the  withdrawal  and 
rejection  of  bids. 

Several  of  the  terms  used  in  these  provisions  are  defined 
in  Government  Code  Section  4220  as  follows: 

(a)  "Public  leaseback"  means  any  lease  by  a 
public  entity,  as  lessee,  of  buildings, 
structures,  or  other  facilities  which  are 
permanently  attached  to  land,  where  the  lease  is 
between  the  public  entity  and  a  public  leaseback 
corporation,  as  lessor,  and  the  lease  is  executed 
before  the  buildings,  structures  or  facilities 
have  been  built. 

(b)  "Public  entity"  means  any  city,  chartered 
city,  city  and  county,  county,  district,  public 
corporation,  or  political  subdivision  of  the 
state. 

« 

(c)  "Public  leaseback  corporation"  means  any 
corporation  or  nonprofit  corporation  organized  or 
controlled  by  a  public  entity  which  constructs  or 
arranges  for  the  construction  of  buildings, 
structures,  or  other  facilities  which  are 
permanently  attached  to  land  for  public  leaseback. 

(d)  "Public  projects"  means  the  construction 
of  buildings,  structures,  or  other  facilities 
which  are  permanently  attached  to  land. 
(Emphasis  added.) 

Of  particular  interest  is  the  fact  that  Government  Code  Section 
4220  subdivision  (c) ,  supra,  anticipates  the  organization  of  a 
for  profit  corporation  by  the  governmental  entity. 
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If  the  City  is  empowered  under  state  law  to  form  a  for 
profit  corporation  to  engage  in  a  public  leaseback  which  is 
neither  more   nor  less  than  a  device  enabling  it  to  acquire  or 
construct  capital  assets,  then  the  City  aay  also  form  a  for 
profit  corporation  the  purpose  of  which  is  to  enable  the  City  to 
acquire  assets  at  a  lower  overall  cost  through  the  sale  of 
investment  tax  credit  and  accelerated  coat  recovery  benefits. 

It  should  be  re-emphasized  at  this  point  that  the  only 
asset  to  be  transferred  under  the  proposed  arrangement  «rould  be 
tax  title  to  the  crane.   Since,  under  the  Internal  Revenue  Code, 
the  City  itself  may  not  take  advantage  of  potential  investment 
tax  and  accelerated  cost  recovery  benefits  (26  U.S.C.  Section 
48(a)(5)),  tax  title  is  a  «rorthless  asset  to  the  City,  except  to 
the  extent  that  it  may  be  sold  to  investors  in  order  to  reduce 
the  City's  cost  of  acquiring  the  crane. 

As  long  as  a  public  purpose  is  served  by  the  entire 
arrangement,  whatever  municipal  functions  of  a  proprietary  nature 
San  Francisco  may  fulfill  directly,  it  may  fulfill  through 
formation  and  operation  of  a  private  corporation  for  that 
purpose. 2  As  the  court  held  in  Smith,  supra,  at  467: 

As  we  have  been  cited  to  no  constitutional  or 
charter  provision  prohibiting  the  City  of 
Glendale  from  securing  a  portion  of  its  domestic 
water  supply  through  the  ownership  of  stock  in  a 
private  corporation  and  as  the  charter  of  that 
city  gives  it  the  right  to  establish,  maintain, 
equip,  own  and  operate  waterworks  and  furnish  its 
inhabitants  with  any  public  utility  service  or 
commodity,  besides  other  broad  powers,  we'  ,can  see 
no  reason  why  that  city  cannot  acquire  part  or 
all  of  its  domestic  water  supply  through 
ownership  of  stock  in  a  private  water  company  and 
use  its  surplus  funds  with  which  to  purchase  such 
stock. 

3.   In  the  event  the  City  may  form  such  a  corporation,  by 
what  means  may  the  formation  be  accomplished? 


^  On  the  other  hand,  corporate  assumption  of  any  ultimate 
government  powers  would  almost  certainly  constitute  an  unlawful 
delegation  of  these  powers  by  the  City.   Hence,  the  City  could 
not  form  a  private  corporation  to  manage  and  operate  the  Port. 
The  San  Francisco  Charter,  in  Section  3.500  and  Sections  3.580 
through  3.585,  inclusive,  vests  power  and  responsibility  for 
these  functions  in  the  San  Francisco  Port  Commission. 
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Section  2.101  of  the  San  Francisco  Charter  provides  that 
all  powers  of  the  City  and  County,  except  the  powers  reserved  to 
the  people  or  delegated  to  other  officials,  boards  or  commissions 
by  the  Charter,  shall  be  vested  in  the  Board  of  Supervisors. 
Charter  Section  2.101  further  provides  that  the  Board  of 
Supervisors  may  act  by  ordinance  or  resolution.  Authorization  of 
the  formation  and  operation  of  the  proposed  for  profit 
corporation  may  therefore  be  accomplished  by  resolution  of  the 
Board  of  Supervisors.   Purchase  of  corporate  shares,  however, 
must  be  authorized  by  an  appropriation  ordinance,  because  it 
involves  an  appropriation  of  public  funds.   Charter  Section 
6.300.  The  appropriation  would  authorize  the  Controller  of  the 
City  and  County  of  San  Francisco  upon  the  request  of  the  Port 
Commission  to  issue  a  warrant  on  the  City  treasury  payable  to  the 
corporation  for  a  specified  sum  in  exchange  for  the  issue  of 
shares  which  would  be  held  by  the  Treasurer  of  the  City  and 
County  of  San  Francisco. 

In  light  of  the  fact  that  the  City  has  never  before  engaged 
in  such  an  undertaking,  we  propose  several  practical 
recommendations  regarding  implement ion.   The  resolution 
authorizing  the  formation  and  operation  of  a  for  profit 
corporation,  that  the  Board  of  Supervisors  should  specifically 
identify  the  City  officials  who  are  to  serve  as  the  corporation's 
incorporators  and  the  identify  of  the  City  officials  who  are  to 
vote  the  corporate  shares.  The  resolution  should  also  generally 
describe  the  entire  transaction.   The  proposed  articles  of 
incorporation  should  be  attached  as  an  exhibit  to  the  Board's 
resolution. 

4.   Does  the  formation  of  a  for  profit  corporation  to 
perform  some  municipal  function,  which  corporatioor might  employ 
its  own  personnel,  violate  the  civil  service  provisions  of  San 
Francisco  Charter  Section  8.300  requiring  that  all  positions  in 
all  departments  and  offices  of  the  City  and  County  of  San 
Francisco  be  included  in  the  classified  civil  service? 

San  Francisco  Charter  Section  8.300  (a),  governing  civil 
service  positions,  provides  in  pertinent  part  as  follows: 

All  positions  in  all  departments  and  offices 
of  the  city  and  county,  including  positions 
created  by  laws  of  the  State  of  California,  where 
the  compensation  is  paid  by  the  city  and  county, 
shall  be  included  in  the  classified  civil  service 
of  the  city  and  county,  and  shall  be  filled  from 
lists  of  eligibles  prepared  by  the  civil  service 
commission.  ... 
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Employees  of  the  proposed  for  profit  corporation  would  not 
be  filling  positions  in  a  department  or  office  of  the  city  and 
county.  Therefore,  the  civil  service  provisions  are  not 
applicable.  The  situation  may  be  compared  to  one  in  which  the 
municipality  wishes  to  contract  out  certain  personal  services. 
Civil  service  coverage  restricts  but  does  not  prohibit  the 
performance  of  government  work  by  private  groups.  As  the  court 
held  in  California  State  Employees  Association  v.  Williams  (1970) 
7  Cal.App.3d  390,  397,  86  Cal.Rptr.  305, 

Article  XXIV  and  the  San  Francisco  Charter  call  for 
comparable  civil  service  coverage  and  both  express  the  same 
underlying  policy.  The  restriction  on  "contracting  out" 
does  not  stem  from  an  express  constitutional  prohibition. 
Rather,  it  emanates  from  an  implicit  necessity  for 
protecting  the  policy  of  the  organic  civil  service  mandate 
against  dissolution  and  destruction.   (State  Comp.  Ins. 
Fund  V.  Riley,  supra,  9  Cal.2d  at  pp.  135-136.)   By 
permitting  contract  services  which  do  not  duplicate 
existing  agency  functions,  Kennedy  v.  Ross  [(1946)  28 
Cal.2d  569]  emphasizes  protection  of  the  existing  civil 
service  structure  as  the  central  policy  aim. 

The  intention  of  the  City  in  forming  the  proposed  for  profit 
corporation  is  not  to  duplicate  existing  agency  functions  at  a 
lower  cost.   Rather  the  corporation  is  intended  to  serve  an 
independent  municipal  purpose  by  reducing  the  acquisition  costs 
associated  with  the  new  crane.  Therefore,  the  civil  service 
provisions  of  the  San  Francisco  Charter  do  not  prohibit  the  City 
from  forming  a  for  profit  corporation  to  provide  municipal 
services  which  corporation  in  turn  might  employ  non  civil  service 
employees.   The  Board  of  Directors,  subject  to  the  control  of  the 
stockholders,  may  determine  how  it  can  most  effectively  obtain 
the  support  services  needed  to  carry  out  its  functions.  Nothing 
in  this  opinion  would  preclude  it  from  contracts  with  the  City 
and  County  of  San  Francisco  to  provide  the  type  of  services  the 
City  provides  for  its  own  uses.   As  a  private  corporation,  it  may 
also  determine  to  have  its  own  employees. 

5.   May  a  for  profit  corporation  wholly  owned  by  a 
municipality  enter  into  a  contract  with  third  parties  whereby  the 
corporation  contracts,  inter  alia,  to  indemnify  the  third  parties 
for  losses  or  liabilities  incurred  by  the  third  parties  in 
connection  with  the  performance  of  the  contract? 

Indemnity  contracts  are  generally  presumed  legal  and 
valid.   They  are  enforceable  if  they  meet  the  requirements  of 
contractual  validity  and  are  not  contrary  to  public  policy.  The 
proposed  for  profit  corporation,  as  an  independent  entity,  may 
enter  into  any  legitimate  contract  of  indemnification. 
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Even  if  the  City  is  treated  as  the  real  contracting 
party,  such  a  contract  is  still  valid.  A  city  has  the  authority 
to  enter  into  any  contract  that  enables  it  to  carry  out  necessary 
Municipal  functions.   Carruth  v.  City  of  Madera  (1965)  233 
Cal.App.2d  688,  695,  43  Cal.Rptr.  855.   An  indemnification 
agreement  would,  in  this  instance,  be  such  a  permissible 
contract.  The  Attorney  General  opined  that  a  contract  of 
indemnity  is  within  the  power  of  a  county  so  long  as  it  does  not 
constitute  a  gift  or  loan  of  the  county's  credit  or  a  gift  of 
public  money.   59  Ops.Cal.Atty.Gen.  666,  667. 

The  Attorney  General  noted  in  his  opinion  that  a  county 
has  only  those  powers  as  are  granted  to  it  by  law,  expressly  or 
by  necessary  implication.  Government  Code  Sections  23003, 
25207.  A  county  is  further  prohibited  by  statute  from  giving  or 
loaning  its  credit  to  or  in  aid  of  any  person  or  corporation. 
Government  Code  Section  23007.  A  charter  city,  on  the  other 
hand,  under  its  home-rule  powers,  enjoys  complete  authority  over 
its  municipal  affairs.  The  Attorney  General  based  his  conclusion 
on  the  authority  of  a  county  to  enter  into  contracts  (Government 
Code  Section  23004(c))  and  to  perform  all  acts  necessary  to  the 
full  discharge  of  the  duties  of  the  legislative  authority  of  the 
county  government.  Government  Code  Section  25207.  San  Francisco 
possesses  at  least  coextensive  powers  in  these  matters  and  may 
therefore  enter  into  a  contract  of  indemnification. 

San  Francisco  is  subject  to  the  restraints  of  California 
Constitution,  Article  XVI,  Section  6,  prohibiting  gifts  of  public 
funds.  An  indemnification  might  arguably  be  considered  a  gift  of 
public  funds  or  a  loan  of  the  City's  credit. 

To  constitute  an  unlawful  gift  of  public  funds,  a 
transaction  must  involve  a  gratuitous  transfer  of  property,  made 
voluntarily  and  without  consideration.  Yosemite  Stage  Co.  v. 
Dunn  (1980)  83  Cal.  264,  23  P.  369.   As  a  practical  matter,  the 
cost  of  indemnity  will  be  reflected  in  the  negotiated  contract 
price.  As  the  court  stated  in  People  v.  City  of  Long  Beach 
(1959)  51  Cal. 2d  875,  881,  338  P. 2d  177  "(lit  is  clear,  however, 
that  the  performance  of  a  bona  fide  contract  by  a  public  body  is 
not  the  making  of  a  gift.  ..." 

Assuming,  arguendo,  that  there  is  inadequate 
consideration  to  support  the  contract  of  indemnity,  the 
transaction  can  be  upheld  if  the  indemnity  clause  is  for  a  public 
purpose.   59  Ops.Cal.Atty.Gen.  666,  supra,  at  667.  Moreover,  the 
benefit  to  the  donor  from  an  expenditure  for  a  public  purpose  is 
in  the  nature  of  consideration  for  that  expenditure,  and, 
therefore,  such  expenditure  does  not  constitute  a  gift  of  public 
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funds.  County  of  Alameda  v.  Carleson  (1971)  5  Cal.3d  730,  745, 
97  Cal.Rptr.  385.  The  benefit  derived  by  San  Francisco  from 
indemnifying  investors  in  this  transaction,  i.e.,  enabling  the 
City  to  provide  certain  Port  services  at  a  lower  cost,  is 
adequate  consideration  for  such  an  expenditure. 

On  a  related  point,  the  Constitution  of  the  State  of 
California,  Article  XVI,  Section  18,  forbids  a  municipality  to 
pledge  its  assets  in  excess  of  its  revenue  for  that  year.  An 
indemnification  contract  represents  a  potentially  open-ended 
liability.  However,  until  claims  are  actually  made  under  the 
contract  by  third  parties,  an  indemnification  contract  is  only  a 
contingent  liability.  See  Civil  Code  Section  2778.   Under 
California  case  law,  contingent  obligations  are  not  subject  to 
the  debt  limitations  of  Article  XVI,  Section  18,  supra.  City  of 
Pasadena  v.  Chamberlain  (1934)  1  Cal.App.2d  125,  136  36  P.  387; 
Poland  V.  Clark  (1904)  143  Cal.  176,  181,  76  P.  958.   Because  of 
the  open-ended  nature  of  such  contingent  liability,  however,  it 
has  been  standard  administrative  practice  in  San  Francisco  to 
require  approval  by  the  Board  of  Supervisors  when  the  City  or  any 
of  its  departments  contracts  to  indemnify  another  party. 

6.  Are  meetings  of  the  proposed  for  profit 
corporation's  board  of  directors  subject  to  the  public  meeting 
requirements  of  the  Brown  Act  and  San  Francisco  Charter  Section 
3.500? 

The  Brown  Act  (Government  Code  Section  54950,  et  seq.) 
requires  of  the  legislative  bodies  of  all  local  agencies  "that 
their  activities  be  taken  openly  and  that  their  deliberations  be 
conducted  openly."  Non-public  meetings  nay  be  conducted  only 
under  very  limited  circumstances. 

t 

Would  the  proposed  for  profit  corporation's  board  of 
directors  be  subject  to  these  provisions?  Under  the  Brown  Act, 
the  term  "legislative  body"  includes  the  following: 

.  .  .  lA]ny  board,  commission,  committee,  or 
other  body  on  which  officers  of  a  local  agency 
serve  in  their  official  capacity  as  members  and 
which  is  supported  in  whole  or  in  part  by  funds 
provided  by  such  agency,  whether  such  board, 
commission,  committee,  or  other  body  is  organized 
and  operated  by  such  local  agency  or  by  a  private 
corporation. 

Government  Code  Section  54952.   The  term  "local  agency"  includes, 
among  other  bodies,  "any  nonprofit  corporation,  created  by  one  or 
more  local  agencies,  any  one  of  the  members  of  whose  board  of 
directors  is  appointed  by  such  local  agencies  and  which  is  formed 
to  acquire,  construct,  reconstruct,  maintain  or  operate  any 
public  work  project."  Government  Code  Section  54951.7. 
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It  is  our  understanding  that  the  bylaws  of  the  proposed 
corporation  would  require  that  the  board  of  directors  consist  of 
the  current  Members  of  the  Port  Connission.   In  light  of  such  a 
requirement,  the  Port  Conmissioners  would  necessarily  be  acting 
concurrently  as  corporate  directors  and  in  their  official 
capacity  as  Port  Connissioners  since  it  is  their  official 
capacity  as  Port  Connissioners  that  qualifies  them  to  serve  as 
corporate  directors. 

Arguably,  the  corporation,  as  proposed,  however,  would  not 
be  "supported  in  whole  or  in  part  by  funds  provided  by"  the  Port 
Commission  within  the  neaning  of  Governnent  Code  Section  54952. 
Rather,  the  Port  Commission  would  hold  an  equitable  interest  in 
the  corporation,  purchased  for  good  and  valuable  consideration  in 
an  arm's-length  transaction.  This  is  not  the  type  of  funding 
contemplated  in  Government  Code  Section  54952,  supra.   Therefore, 
said  Section  is  not  applicable  to  the  proposed  transaction. 
Government  Code  Section  54951.7  contemplates  inclusion  within  the 
Brown  Act  provisions  of  a  public  leaseback  corporation  as 
discussed  elsewhere  in  this  opinion,  but  that  section  is  linited 
by  its  language  to  nonprofit  corporations.   It  is  therefore  not 
applicable  in  a  strict  sense  to  the  proposal  under  discussion 
herein. 

However,  both  of  the  above  propositions  would  be  questions 
of  first  inpression  if  raised  in  a  court  challenge.   In  the 
absence  of  legal  precedent  on  this  issue  and  in  light  of  the  fact 
that  the  proposed  for  profit  corporation  would  be  formed  to 
perform  a  function  that  the  City  and  County  of  San  Francisco 
would  otherwise  perform,  we  recommend  a  cautious  approach.   The 
Brown  Act  should  be  considered  applicable  until  established  to  be 
otherwise.   To  avoid  costs  and  possible  delays  arising  out  of 
such  litigation  which  may  result  in  the  event  that  open  meeting 
requirements  are  not  net,  any  action  which  night  arguably 
constitute  an  evasion  of  such  requirenents  should  be  avoided. 

San  Francisco  Charter  Section  3.500  (f)  sets  forth  public 
neeting  requirements  analogous  to  those  of  the  Brown  Act. 
Section  3.500  is,  however,  even  broader  in  its  application  in 
that  it  applies  not  only  to  all  city  boards  or  commissions  but 
also  to  meetings  of  " .  .  .  committees,  whether  composed  of  more 
or  less  than  a  majority  of  the  parent  board  or  commission.  .  . 
."   Since  it  has  been  concluded  that  Brown  Act  requirements 
should  be  complied  with  in  this  instance,  the  same 
recommendations  are  made  regarding  compliance  with  Charter 
Section  3.500. 
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7.  Does  the  Burton  Act  impose  any  additional  constraints 
on  the  powers  of  the  City  and  County  of  San  Francisco  over  Port 
property  which  would  render  this  proposal  unlawful? 

The  Burton  Act  (California  Statutes  1968,  Chap.  1333, 
p.  2544)  authorizes  the  transfer  in  trust  from  the  State  of 
California  to  the  City  and  County  of  San  Francisco  of  title  in, 
and  control  and  management  of,  the  Harbor  of  San  Francisco. 
Under  the  Act,  the  City,  through  its  Port  Commission,  enjoys 
broad  authority  over  Port  activities. 

Section  3  of  the  Burton  Act  provides  in  relevant  part  as 
follows: 

Sec.  3.  The  City  and  County  of  San  Francisco, 
through  a  Harbor  Commission  of  the  City  and 
County  of  San  Francisco,  shall  have  complete 
authority,  except  as  otherwise  agreed  to  as  a 
condition  of  the  transfer  and  as  provided  in  this 
act,  to  use,  conduct,  operate,  maintain,  manage, 
regulate,  improve  and  control  the  harbor  of  San 
Francisco  and  to  do  all  things  it  deems  necessary 
in  connection  with  the  use,  conduct,  operation, 
management,  maintenance,  improvement  and  control 
of  said  harbor  which  are  not  prohibited  by  the 
laws  of  the  State  of  California  or  the  Charter  of 
the  City  and  County  of  San  Francisco  and  which 
are  in  conformance  with  the  terms  of  this  act, 
including,  without  limiting  the  generality  of  the 
foregoing,  the  following: 

1.  The  improvement  and  conduct  of  the  harbor 
and  the  construction,  reconstruction,  repair  and 
operation  of  all  works,  buildings,  facilities, 
utilities,  structures  and  appliances,  incidental, 
necessary  or  convenient  for  the  promotion  and 
accommodation  of  commerce  and  navigation; 

2.  The  use  for  all  commerce  and  industrial 
purposes  and  the  construction,  reconstruction, 
repair,  maintenance  of  commercial  and  industrial 
buildings,  plants  and  facilities; 

*  *  * 
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The  proposal 
above-quoted  provis 
operation  of  a  for 
acquisition  of  a  cr 
necessary  or  conven 
commerce  and  naviga 
constraints  on  the 
over  Port  property 


under  consideration  falls  within  the 
ions  of  the  Burton  Act.  The  organization  and 
profit  corporation  to  facilitate  the 
ane  at  the  Port  are  clearly  "incidental, 
ient  for  the  promotion  and  accommodation  of 
tion."  The  Burton  Act  places  no  additional 
power  of  the  City  and  County  of  San  Francisco 
which  would  render  this  proposal  unlawful. 

Respectfully  submitted. 


GEORGE  AGNOST 
City  Attorney 
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Deputy  City  Attorney 
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^\  SUBJECT:  Storm   Runoff    From   Other 

Districts  or   Jurisdictions 

REQUESTED   BY:       JEFFREY    LEE 

Director   of    Department  of   Public  Works 
and   Clean  Water    Program 

DOCUiVIENTS  DEPT. 


PREPARED   BY:         JULIAN    E.    HULTGREN 
Deputy    Ci 
ROBERT    S. 
Law   Clerk 


Deputy    City  Attorney  API^  .-^^O  IQQO 

ROBERT    S.    MAERZ  ^^^l^K/ 
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QUESTION  PRESENTED 


Is  the  City  obligated  by  law  to  accept  any  storm  runoff 
from  property  contiguous  to  San  Francisco  after  an  improvement 
has  been  made  and  the  natural  terrain  altered? 

CONCLUSION 

The  City's  obligation  to  receive  surface  waters  from  a 
contiguous  jurisdiction  will  depend  on  a  case  by  case  factual 
determination  of  the  reasonableness  of  each  parties'  conduct. 

ANALYSIS 

The  landmark  California  case  concerning  liability  for  sur- 
face water  is  Keys  v.  Rom ley  (1966)  64  C.2d  396;  50  Cal.Rptr. 
273;  412  P. 2d  529.   In  Keys  the  California  Supreme  Court 
reviewed  the  three  rules  governing  surface  water  that  are 
applied  in  different  jurisdictions  in  the  United  States:   (1) 
the  common  enemy  doctrine;  (2)  the  civil  law  rule;  and  (3)  the 
rule  of  reasonable  use.   After  acknowledging  that  California 
had  long  applied  the  civil  law  rule,  the  Court  adopted  a  modifi- 
cation of  that  rule  which  incorporated  elements  of  the  rule  of 
reasonable  use. 

The  former  civil  law  rule  was  adopted  by  the  California 
Supreme  Court  in  Ogburn  v.  Connor  (1873)  46  C.  346,  and  con- 
tinued to  be  the  law  in  California  until  modified  by  Keys  v. 
Roml ey .   The  civil  law  rule  is  succinctly  stated  in  Keys  as 
follows : 
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"Under  our  civil  law  rule  the  owner  of  an  upper,  or 
dominant,  estate  is  entitled  to  discharge  surface 
water  from  his  land  as  the  water  naturally  flows.   As 
a  corollary  to  this,  the  upper  owner  is  liable  for 
any  damage  he  causes  to  adjacent  property  by  the 
discharge  of  water  in  an  unnatural  manner.   In 
essence,  each  property  owner's  duty  is  to  leave  the 
natural  flow  of  surface  water  undisturbed." 
(64  Cal.2d  at  pp.  405-406) 

The  word  "natural",  as  applied  to  the  flow  of  surface  water, 
was  defined  in  LeBrun  v.  Richards  (1930)  210  C.  308,  at  page 
317,  as: 

"...  that  course  which  would  be  taken  by  such  water 
falling  ...  on  the  land  of  the  upper  proprietor 
.  .  .  and  flowing  or  running  therefrom  onto  the  lands 
of  the  lower  proprietor  undiverted  and  unaccelerated 
by  any  interference  therewith  by  the  upper 
proprietor . " 

The  Keys  court  recognized  two  principle  inadequacies  in  the 
civil  law  rule.   First,  it  was  often  strictly  and  unreasonably 
applied  to  upper  landowners,  resulting  in  absolute  liability  as 
to  surface  runoff;  and,  second,  some  courts  had  found  the  rule 
inappropriate  for  urban  areas  because  it  did  not  allow  for 
changing  conditions  resulting  from  natural  community  develop- 
ment.  To  provide  relief  from  the  harshness  of  the  traditional 
rule,  the  court  formulated  a  modified  civil  law  rule  which  it 
explained  as  follows: 

".  .  .  [N]o  rule  can  be  applied  by  a  court  of  justice 
with  utter  disregard  for  the  peculiar  facts  and  cir- 
cumstances of  the  parties  and  properties  involved.   No 
party,  whether  an  upper  or  a  lower  landowner,  may  act 
arbitrarily  and  unreasonably  in  his  relations  with 
other  landowners  and  still  be  immunized  from  all 
liability. 

It  is  therefore  incumbent  upon  every  person  to  take 
reasonable  care  in  using  his  property  to  avoid  injury 
to  adjacent  property  through  the  flow  of  surface 
waters.   Failure  to  exercise  reasonable  care  may 
result  in  liability  by  an  upper  to  a  lower  landowner. 
It  is  equally  the  duty  of  any  person  threatened  with 
injury  to  his  property  by  the  flow  of  surface  waters 
to  take  reasonable  precautions  to  avoid  or  reduce  any 
actual  or  potential  injury. 
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If  the  actions  of  both  the  upper  and  lower  landowners 
are  reasonable,  necessary,  and  generally  in  accord 
with  the  foregoing,  then  the  injury  must  necessarily 
be  borne  by  the  upper  landowner  who  changes  a  natural 
system  of  drainage,  in  accordance  with  our  traditional 
civil  law  rule."   (64  C.2d  396,  408-409) 

The  court  further  held  that  the  modified  civil  law  rule  was 
equally  applicable  to  both  rural  and  urban  areas. 

In  Burrows  v.  State  of  California  (1968)  260  C.A.2d  29;  66 
Cal.Rptr.  868,  the  court  concisely  expressed  the  three  rules 
established  in  Keys ; 

"1.   If  the  upper  owner  is  reasonable  and  the  lower 
owner  unreasonable,  the  upper  owner  wins;  2.   If  the 
upper  owner  is  unreasonable  and  the  lower  owner 
reasonable,  the  lower  owner  wins;  and  3.   If  both  the 
upper  and  lower  owner  are  reasonable,  the  lower  owner 
wins  also."   (260  C.A.2d  at  pp.  32-33) 

Keys  holds  that  reasonableness  is  a  question  of  fact  to  be 
determined  by  considering  "...  all  the  relevant  circumstances, 
including  such  factors  as  the  amount  of  harm  caused,  the  fore- 
seeability  of  the  harm  which  results,  the  purpose  or  motive 
with  which  the  possessor  acted,  and  all  other  relevant  matter." 
(64  Cal.2d  at  410)   In  regard  to  "land  development  problems" 
the  Court  specifies  that  "[i]t  is  properly  a  consideration  .  .  . 
whether  the  utility  of  the  possessor's  use  of  his  land  outweighs 
the  gravity  of  the  harm  which  results  from  his  alteration  of 
the  flow  of  surface  waters."   (Ibid .)   In  applying  this  weighing 
test,  both  the  gravity  of  harm  and  the  utility  of  use  are  to  be 
determined  from  an  objective  viewpoint.   If,  then,  the  utility 
of  use  outweighs  the  gravity  of  harm,  the  upper  landowner  is 
considered  to  have  acted  reasonably  and  without  liability.   If 
the  harm  to  the  lower  landowner  is  unreasonably  severe,  the 
costs  must  be  borne  by  the  upper  owner  whose  development  caused 
the  damage.   Finally,  if  facts  indicate  both  parties  conducted 
themselves  reasonably,  the  traditional  civil  law  rule  applies 
and  the  lower  landowner  will  again  prevail.   (Ibid. ) 

In  Burrows,  supra,  the  court  recognized  that: 

"Keys  offers  no  incentive  to  a  reasonable  lower  owner 
to  try  to  plead  and  prove  that  the  upper  owner's 
diversion  of  surface  water  has  been  unreasonable.   He 
prevails,  whatever  the  nature  of  the  upper  owner's 
conduct.  .  .  .  the  bite  of  Keys  lies  in  its  focus  on 
the  lower  owner's  conduct."   (Burrows,  supra,  at  p.  33) 
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In  recognition  of  that  observation,  the  Burrows  court 
appropriately  held  that  the  burden  of  pleading  and  proving 
unreasonableness  on  the  part  of  the  lower  landowner  falls  upon 
the  upper  owner.   (Ibid  .) 

In  the  case  of  Sheffet  v.  County  of  Los  Angeles  (1970)  3 
C.A.3d  720;  84  Cal.Rptr.  11,  involving  a  situation  similar  to 
that  confronting  the  City,  the  court  explicated  the  rules 
developed  in  Keys.   In  that  case,  the  plaintiff  lower  landowner 
sought  damages  and  injunctive  relief  against  defendants  County 
of  Los  Angeles,  and  a  subdivider,  for  injuries  suffered  as  a 
result  of  development  of  higher  unimproved  land  adjacent  to  the 
plaintiff's  property.   The  improvements  and  highway  construction 
altered  and  increased  the  flow  of  surface  water,  and  directed 
it  across  the  plaintiff's  property  resulting  in  mud  deposits 
and  substantial  flooding.   The  defendants  contended  that  the 
plaintiff  was  precluded  from  recovering  damages  because  of  his 
failure  to  take  affirmative  action  to  protect  his  property.   In 
rejecting  the  defendants'  contention,  the  Sheffet  court  ruled: 

"Reasonable  conduct  may  or  may  not  require 
affirmative  action  by  the  lower  owner,  depending 
upon  all  the  circumstances.   The  social  utility  of 
the  upper  owner's  conduct  must  be  weighed  against 
the  burden  that  such  conduct  would  impose  on  the 
lower  owner.   More  often  than  not,  the  lower  owner's 
unreasonable  conduct  will  consist  not  of  his  failure 
to  take  affirmative  steps  to  protect  his  property, 
but  of  affirmative  conduct  increasing  the  danger  to 
his  property."   (3  Cal.App.3d  at  p.  731) 

The  Sheffet  court  went  on  to  resolve  the  question  left 
unanswered  by  the  Keys  decision,  namely,  the  result  in  "the 
fourth  possible  permutation",  i.e.,  a  situation  where  both 
parties'  conduct  is  unreasonable.   The  court  held  that,  in 
that  situation,  the  lower  owner  "who  may  minimize  damage  and 
fails  to  do  so  cannot  recover  for  the  excess  damage  occur- 
ring."  (Ibid .)   In  other  words,  in  a  situation  where  both 
owners  are  unreasonable  (the  lower  owner  having  increased  the 
danger  by  affirmative  conduct  or  failed  to  take  reasonable 
steps  to  protect  his  property)  the  lower  owner  may  still 
recover  but  not  for  the  excess  damages  resulting  from  his 
unreasonable  action  or  inaction.   "On  the  other  hand,  a 
[lower  owner]  who  reasonably  acts  to  minimize  the  damage 
should  recover  the  costs  of  such  'minimization'  as  damages." 
(Ibid.) 
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The  Shef fet  court  upheld  the  plaintiff's  claim  for 
damages  against  the  defendant  City  of  Los  Angeles  but  denied 
an  injunction,  ruling  that  the  proper  cause  of  action  against 
a  public  entity  who  damages  property  by  virtue  of  a  public 
improvement  lies  in  inverse  condemnation.   (Id^.  at  p.  731) 
The  county's  liability  was  predicated  upon  its  approval  of  the 
subdivision  and  the  drainage  system  plans,  and  its  acceptance 
of  the  streets  for  public  use.   (Id.  at  pp.  734-735) 

In  light  of  the  above  quoted  case  authorities  it  is 
clear  that  the  City's  obligation  to  accept  surface  water  is 
dependent  upon  a  factual  determination  of  the  reasonableness 
of  the  actions  taken  by  the  City  and  of  those  taken  by  the 
contiguous  upper  landowner.   In  determining  reasonableness  of 
the  respective  parties,  the  courts  would  look  to  the  various 
factors  set  forth  in  Keys,  supra,  including:   the  amount  and 
f oreseeability  of  the  harm;  the  purpose  or  motive  of  the  upper 
owner;  a  weighing  of  the  utility  of  the  land  use  against  the 
gravity  of  the  harm  which  results.   After  determining  reason- 
ableness of  the  parties,  based  upon  its  objective  analysis  of 
these  and  other  relevant  factors,  the  courts  would  apply  the 
modified  civil  law  rule  as  follows: 

1.  The  City,  as  lower  owner,  would  prevail  if  it 
had  acted  reasonably  (regardless  of  whether  the 
upper  owner's  acts  had  been  reasonable  or 
unreasonable) . 

2.  The  City  would  lose  if  it  had  acted  unreasonably 
and  the  upper  owner  had  acted  reasonably. 

3.  If  both  the  City  and  the  upper  owner  had  acted 
unreasonably,  the  City  could  still  recover  but 
its  recovery  would  be  reduced  by  the  amount  of 
damage  resulting  from  its  unreasonable  action 
or  inaction. 

In  summary,  the  results  under  California's  modified 
civil  law  rule  governing  surface  waters  will  depend  upon  the 
particular  circumstances  involved,  inasmuch  as  those  circum- 
stances will  be  looked  to  by  the  courts  to  determine  the 
reasonableness  of  the  respective  parties.   Only  after  reason- 
ableness, as  a  question  of  fact,  is  determined  can  the  rights 
and  duties  of  the  parties  be  determined  by  applying  the 
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modified  civil  law  rule.   Accordingly,  the  City's  obligation 
to  receive  surface  waters  from  upper  neighboring  owners  will 
depend  upon  a  case  by  case  factual  determination  of  the 
reasonableness  of  the  City's  and  the  upper  owner's  conduct. 

Respectfully  submitted, 

GEORGE  AG NO ST 
City  Attorney 


LI AN  E.  HULT 
eputy  City  A 
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Aaainst  this  backqround  the  question  is  asked  as  to  the 
a'Jthoritv  of  the  Superior  ^ourt  to  prevent  such  an  obvious  abus*» 
of  its  processes,   '^he  answer  to  this  question  is  found  in  the 
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inherent  oower  of  the  court  to  control  its  own  processes  and 
prevent  them  from  beinq  misused.   Thus  in  Estate  of  King,  121 
Ca"'.Anp.2d  7fi5  (1953),  the  appellant  had  brought  a  series  of 
lawsuits  over  a  number  of  vears  alt  of  which  related  to  the  same 
Probate  issue.   The  suits  were  without  merit.   Nevertheless  the 
appellant  kept  filing  them.   When  a  probate  court  eventuallv 
dismissed  the  latest  suit,  the  apoellate  court  affimed  its  action 
and  observed: 

A  court  has  inherent  power  by  summary  means  to 
prevent  an  abuse  of  'ts  processes  and  oeremptor  il v 
to  disnose  o^   causes  of  action  and  defenses  that  are 
sham,  frivolous  or  wholly  vexatious."   Td^.  ,  at  774 
(Kmr>hasis  added). 

*5imilarlv,  in  Kessler  v.  Lauretz,  39  Cal.ADD.3d  441  (1974) 
the  oiaintiff  filed  an  action  challenging  the  will  of  her  former 
husband.   T'he  trial  court  dismissed  her  comnlaint  on  the  ground 
that  it  constituted  a  sham.   The  Court  of  Appeal  affirmed.   Tt 
Quoted  the  lanquage  from  Estate  of  King  set  forth  above  and 
observed  further  that  the  court  could  "establish  the  artifice  of 
a  comnlaint  .  .  .  (by  taking)  iudicial  notice  of  other  judicial 
proceedinqs  and  of  allegations  in  other  pleadinqs."   Id.,  at 
447.   T'his  same  orincioTe  is  embodied  in  Code  of  Civil  Procedure 
4'53  authori7ing  the  Court  to  strike  sham  and  irrelevant  pleadings 

Tn  an  analogous  context,  the  federal  courts  have  often 
relied  upon  the  authority  conferred  on  them  bv  2R  tl.R.C.  ^191S(d) 
to  decline  to  authorize  a  Plaintiff  to  proceed  in  forma  pauperis 
and  to  dismiss  the  action  on  a  finding  that  it  "is  frivolous  or 
malicious."   <5ee  Williams  v.  Field,  394  F.2d  329,  332  (9th  Cir. 
196B),  cert,  denied,  393  M.S.  891  (19fi8);  Diamond  v.  Pitchess, 
4)1  F.2d  S6S  (9th  Cir.  1965).   Tn  Diamond ,  suora,  the  Court  of 
Anneals  articulated  certain  guidelines  to  be  followed  by  the 
district  courts.   Tt  held  that  a  suit  could  be  dismissed  pursuant 
to  <>ection  1915(d)  where  "the  allegations  lack  veracitv  or  leqal 
substance  either  on  their  face  or  in  the  light  of  facts  properly 
subiect  to  Tudicia"'  notice."   Id.,  at  5'>6. 

Tn  liqht  of  the  foregoinq,  it  is  clear  that  the  Superior 
Court  has  wide  discretion  to  prevent  abuse  of  its  processes  by 
litiqants  filinq  vexatious  or  malicious  pleadinqs.   Tn  cases 
where  narties  proceed  in  forma  oaunerJs  and  the  sanctions 
provided  in  ^ode  of  Civil  Procedure  <?ections  391.1,  et  sea.  , 
prove  ineffective,  the  court  could  issue  an  order  directed  to  the 
County  Clerk  that  new  comnlaints  should  be  lodqed  but  not  filed. 
'''he  lodaed  pleading  would  then  be  reviewed  by  the  Presiding 
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.Tuf^qe,  or  his  f^esionee,  to  determine  if  it  shouTr'  be  filer?.   If 
the  comoiaint  is  dee^ie'^  frivolous  or  a  sham,  the  court  could 
order  it  dismissed  without  any  further  oroceedinqs.   *>uch  an 
order  could  be  issued  in  a  suit  then  oendinq  in  the  fiuoerior 
Court  or  in  a  miejceT  laneous  action  entitled  "In  the  Matter  of., 
to  which  the  Tountv  Clerk  would  assiqn  an  aporooriate  number, 
course,  other  a"'ternative  procedures  miqht  prove  equal  Iv 
effective  'n  the  court's  discretion. 

You  a''e  so  advised. 


Of 


Verv  trulv  yours. 
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QUESTION  PRESENTED 

Does  the  Board  of  Suoervisors  have  authority  to  make 
caroooling  on  downtown  streets  mandatory  durinq  commute  hours? 


CONCLUSION 


No, 


ANALYSIS 

In  a  letter  of  February  10,  1982,  Gilbert  Boreman  asked  our 
office  to  review  the  constitutionality  of  an  ordinance  proposed 
by  Suoervisor  Card  Ruth  Silver. 

The  oroDosed  legislation  would  address  the  following 
obiecti  ves: 

1.  During  commute  hours  "7-<»  a.m.  and  4-6  p.m.,  no 
orivate  car  carrying  fewer  than  three  passengers 
will  be  permitted  on  the  streets  of  downtown. 

2.  During  those  hours,  parking  garages  will  only 
park  or  release  a  vehicle  for  three  or  more 
passengers. 

3.  The  computerized  "Share-A-Ride"  information 
network,  presently  used  bv  Marin  commuters,  would  be 
expanded  for  San  Francisco  residents  as  well. 

4.  Signs  would  be  posted  to  notify  drivers. 
Exempted  would  be  taxicabs,  the  handicapped, 
delivery  vehicles  with  a  special  sticker,  and 
emergency  trips  {with  some  provision  for  identifying 
genuine  emergencies). 
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In  an  evaluation  prepared  by  Deputy  Chief  James  A.  Ryan  of  the 
Police  Department,  a  question  was  raised  as  to  the 
constitutionality  of  the  basic  proposal. 

Any  attempt  to  extend  local  control  of  traffic  regulation 
must  be  viewed  against  the  backdrop  of  state  law  on  the  subject. 
California  Vehicle  Code  Section  21  provides: 

Except  as  otherwise  expressly  provided,  the 
provisions  of  this  code  are  applicable  and  uniform 
throuqhout  the  state  and  in  all  counties  and 
municipalities  therein,  and  no  local  authority  shall 
enact  or  enforce  any  ordinance  on  the  matters 
covered  by  this  code  unless  expressly  authorized 
herein. 

Accordingly,  it  has  been  held  that  local  regulation  of  traffic  on 
public  streets  and  highways  Is  prohibited  unless  expressly 
authorized  by  the  Vehicle  Code.   City  of  Lafayette  v.  County  of 
Contra  Costa  (1979)  91  Cal.App.3d  759,  755;  see  also  Mervynne  v. 
Acker  (1961)  189  Cal.App.2d  558,  561-621. 

The  California  Attorney  General's  Office  has  opined  that  a 
city  may  not  charge  on  "entry  fee"  for  the  use  of  its  streets  by 
nonresidents.  59  Ops  .Cal .  Atty.Gen.  329.  '''he  opinion  was  based, 
in  part,  on  the  rule  that  the  right  to  use  public  streets  is  not 
exclusively  a  right  of  city  residents  but  is  a  right  of  the 
public  at  Targe: 

The  public  is  entitled  to  free  and  unobstructed 
use  of  the  streets  for  purposes  of  travel . 
Vanderhurst  v.  Tholcke,  113  Cal. 147  (1896);  Hill  v. 
City  of  Oxnard,  46  Cal.App.  624  (1920);  Laura 
Vincent  Co.  v.  City  of  Selma,  43  Cal.App. 2d  473 
(1941);  People  v.  Amdur ,  supra;  Mervynne  v.  Acker, 
supra.   Tt  has  been  held  that  "(mlunicipal 
authorities,  as  trustees  for  the  public,  have  the 
duty  to  keep  their  communities'  streets  open  and 
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available  for  movement  of  people  and  property,  the 

primary  puroose  to  which  the  streets  are 

dedicated."   Schneider  v.  State,  308  U.S.  147,  160 
(1939). 

59  Oos.Cal.Atty.Gen.  at  331. 

The  leqislature  has  provided  for  partial  or  total  closing 
of  public  streets  in  Vehicle  Code  Section  21101,  subdivision  (a): 

Local  authorities  may  adopt  rules  and  regulations 
bv  ordinance  or  resolution  on  the  following  matters: 

(a)  Closing  any  highway  to  vehicular  traffic  when 
in  the  opinion  of  the  legislative  bodv  having 
jurisdiction  the  highway  is  no  longer  needed  for 
vehicular  traffic. 

Thus,  the  court  in  City  of  Lafayette  v.  County  of  Contra 
Costa  (1979)  91  Cal.Aop.3d  749  held  that  a  city  was  without 
po) ice  power,  or  other  authority,  to  deny  the  use  of  a  public 
street,  bv  means  of  a  traffic  barrier,  to  some  members  of  the 
traveling  public  while  granting  it  to  others.   The  grant  of 
legislative  authoritv  in  Vehicle  Code  Section  21101(a)  does  not 
authorize  a  municipalitv  to  restrict  use  of  a  street  to  loca] 
residents  and  deny  such  use  to  the  general  driving  public.   The 
ordinance  in  question  was  held  to  be  in  derogation  of  the  public 
policy  that  city  streets  belong  to  the  people  of  the  state  and 
that  all  people  have  an  equal  right  to  use  them  for  purposes  of 
travel. 

This  holding  was  further  articulated  in  Rumford  v.  City  of 
Berkeley  (1980)  108  Cal.App.3d  382,  392,  wherein  the  court  stated 
that  the  "partial  closure"  of  a  public  street  prohibited  in  City 
of  Lafayette  was  not  a  closure  based  on  whether  traffic  was  local 
or  through  traffic,  but  rather  was  a  closure  that  discriminated 
between  classes  of  motorists. 

The  proposed  mandatory  commute  hour  carpool  ordinance  would 
close  public  streets  to  some  drivers  but  not  to  others.   Such  a 
restriction  is  in  derogation  of  the  public's  right  to  use  the 
streets  and  is  pre-empted  by  Vehicle  Code  Section  21101(a). 
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Unlike  the  use  of  transit  lanes  on  bridges  and  highways,  the 
proDosed  ordinance  would  not  shift  traffic  patterns  to  encourage 
more  efficient  modes  of  transportation.   Pather,  it  would 
comoletelv  deprive  motorists  carrying  fewer  than  three  passengers 
of  the  right  to  use  public  streets  in  the  downtown  area  of  San 
'rancisco  during  commute  hours.   For  these  reasons,  it  is  advised 
that  the  proposed  ordinance  is  unlawful.   Having  found  statutory 
obiections  to  the  ordinance,  we  will  forego  analysis  of  possible 
constitutional  problems. 


Respectfully  submitted. 


GEORGE  AGNOST 
City  Attorney 
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SUBJECT:     Whether  the  City  and  County  of  San  Francisco  Is 

Empowered  to  Enact  an  Ordinance  Prohibiting  State 
Legislator-Lawyers  from  Practicing  Law  before  Local 
Boards  and  Commissions 
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QUESTION  PRESENTED 

May  the  City  and  County  of  San  Francisco  enact  an  ordinance 
prohibiting  state  legislator-lawyers  from  practicing  law  before 
local  boards  and  commissions? 


CONCLUSION 


No. 


INTRODUCTION 

On  May  6,  1982,  you  addressed  a  request  to  this  office 
regarding  preparation  of  an  ordinance  prohibiting  state 
legislators  "from  practicing  law  or  compensated  advocacy  before 
boards  and  commissions  of  the  City  and  County  of  San  Francisco". 
You  indicated  that,  when  state  legislator-lawyers  appear  on 
behalf  of  clients  before  local  boards  and  commissions,  members  of 
such  bodies  may  hesitate  to  carry  out  their  duty  to  protect  the 
public  interest  in  the  matter  before  them  because  they  fear 
adverse  consequences  to  San  Francisco  when  the  legislator  returns 
to  Sacramento  to  vote  on  budgetary  and  other  matters  affecting 
the  City.   Further,  the  practice  of  law  by  state 
legislator-lawyers  before  local  boards  and  commissions  may 
undermine  the  appearance  of  fairness  so  essential  to  the 
democratic  order. 


We  have  reviewed  the  precedents  for  the  legislation  you 
propose  and  have  concluded  that  San  Francisco  may  not  regulate 
this  area.   Our  analysis  follows. 


in 
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Legal  Precedents 

The  American  Bar  Association  (ABA)  Canon  8  provides: 

A  lawyer  should  assist  in  improving  the  legal 
system. 

Ethical  Consideration  (EC)  8-8  explains: 

Lawyers  often  serve  as  legislators  or  as 
holders  of  other  public  offices.   This  is  highly 
desirable,  as  lawyers  are  uniquely  qualified  to 
make  significant  contributions  to  the  improvement 
of  the  legal  system.   A  lawyer  who  is  a  public 
officer,  whether  full  or  part-time,  should  not 
engage  in  activities  in  which  his  personal  or 
professional  interests  are  or  foreseeably  may  be 
in  conflict  with  his  official  duties. 

And  Disciplinary  Rule  (DR)  8-101 (A)  elaborates  in  pertinent  part: 

A  lawyer  who  holds  public  office  shall  not: 

(1)  Use  his  public  position  to  obtain,  or  attempt 
to  obtain,  a  special  advantage  in  legislative 
matters  for  himself  or  for  a  client  under 
circumstances  where  he  knows  or  it  is  obvious 
that  such  action  is  not  in  the  public  interest. 

(2)  Use  his  public  position  to  influence,  or 
attempt  to  influence,  a  tribunal  to  act  in  favor 
of  himself  or  of  a  client. 

These  standards  of  professional  conduct  have  been  applied  to 
lawyer-legislators  to  limit  their  practice  of  both  criminal  and 
civil  law  while  in  public  office. 

See  People  v.  Municipal  Court  (Wolfe)  (1977)  69  Cal.APP.3d 
714,  138  Cal.Rptr.  235  (holding  that  a  city  council 
member-attorney  may  not  represent  criminal  defendants  when 
members  of  the  city  police  department  are  involved  as  witnesses, 
or  when  the  city  attorney  acts  as  prosecutor);  and  62  Ops.  Cal. 
Atty.  Gen.  546  (1979),  holding  that  a  county  supervisor-attorney 
may  not  represent  criminal  defendants  when  the  county  district 
attorney  prosecutes. 

But  see  Graham  v.  Municipal  Court  (1981)  123  Cal.App.3d 
1018,  177  Cal.Rptr.  172,  in  which  an  attorney,  retained  by  a 
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criminal  defendant  and  subsequently  appointed  to  the  county  board 
of  supervisors,  was  not  disqualified  from  representing  the 
defendant  even  though  the  county  district  attorney  was 
prosecutor.   See  also  Maxwell  v.  Superior  Court  (1982)  30  Cal.3d 

606,  619,  Cal.Rptr.    ,    P. 2d    ,  disapproving  the  Wolfe 

decision  to  the  extent  that  Tt  suggests  that  the  mere  possibility 
of  a  conflict  warrants  pretrial  removal  of  competent  counsel  in  a 
criminal  case  over  defendant's  informed  objection. 

Wolfe,  Graham,  and  Maxwell  concern  the  limits  on 
lawyer-legislators  in  regard  to  criminal  defense.   Precedents 
also  exist  for  limiting  the  civil  practice  of  lawyer-legislators. 

The  ABA  Committee  on  Ethics  and  Professional 
Responsibility's  Informal  Opinion  1182  (1971)  noted  that  DR 
8-101(A)(2)  proscribes  a  lawyer's  using  a  public  position  to 
influence,  or  to  attempt  to  influence,  a  tribunal  to  act  in  favor 
of  himself  or  of  a  client.   See  DR  8-101 (A) (2),  quoted  supra. 
The  committee  opined: 

Thus  a  lawyer  appearing  before  an  administrative 
board  the  compensation  of  whose  members  are  fixed  by 
the  legislature  or  the  appointment  of  whose  members 
are  either  subject  to  approval  by  the  legislature  or 
elected  by  the  legislature  is  in  a  strong  or  powerful 
position  to  "use  his  public  position  to  influence,  or 
attempt  to  influence"  the  administrative  board  to  act 
in  his  favor.   His  very  appearance  before  such  a  board 
may  be  circumstantial  evidence  of  such  influence  or 
attempt  to  influence.   But  in  the  event  of  such  an 
appearance  the  issue  in  a  disciplinary  proceeding 
would  be  whether  the  lawyer  did  in  fact  either 
influence  or  attempt  to  influence  the  administrative 
board,  and  because  this  fact  issue  exists  we  cannot 
give  a  categorical  answer.   This  Committee  obviously 
cannot  determine  issues  of  fact.   We  caution,  however, 
that  the  existence  of  a  fact  issue  in  a  disciplinary 
proceeding  does  not  in  any  way  lessen  the  duty  of  a 
lawyer  to  comply  with  DR  8-101 (A) (2).   (Emphasis 
added.) 

Relying  on,  inter  alia,  ABA  Canon  8  and  DR  8-101 (A), 
the  Committee  on  Professional  Ethics  of  the  California  State 
Bar  made  the  following  observations  in  its  Formal  (Ethics) 
Opinion  No.  1977-46  (54  State  Bar  Journal  60  (1979)). 

Although  there  may  be  no  actual  conflict  of 
interest  in  the  representation  of  a  client  in 
negotiating  a  contract  with  the  city,  the 
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potential  of  such  conflict  and  the  danger  of  an 
apoearance  of  impropriety  are  of  such  magnitude 
and  public  concern  as  to  require  that  such 
representation  be  declined.   In  the  eyes  of  the 
public,  it  is  highly  possible  that  representation 
in  such  cases  would  be  viewed  with  a  suspicion 
that  the  attorney  was  using  his  or  her  position 
and  influence  with  the  city  for  the  purpose  of 
extracting  favorable  or  special  treatment  for  his 
or  her  clients  in  furtherance  of  their  interest 
and  his  or  her  own.   Even  the  appearance  of  such 
impropriety  could  operate  to  weaken  the  public's 
confidence  in  the  integrity  and  fidelity  of  its 
public  officials,   L.A.  Opinion  No.  27,  supra 
states: 

"A  lawyer's  duty  to  the  public  when  holding 
public  office  is  stated  by  Brand,  quoted  in 
Persig,  "Cases  on  the  Legal  Profession"  page  44: 

•When  a  lawyer  is  elected  to  the  legislature 
his  duty  as  the  holder  of  such  office  requires 
him  to  represent  the  public  with  undivided 
fidelity.   His  obligation  as  a  lawyer  continues. 
It  is  improper  for  him,  as  for  any  other  lawyer, 
to  represent  conflicting  interests.'" 

The  state  Attorney  General  has  relied  heavily  on  the  above 
opinion  to  hold  that  a  city  council  member-attorney  may  not 
represent  clients  in  their  routine,  periodic  dealings  with  the 
city.   See  64  Ops.  Cal.  Atty.  Gen.  282  (1981). 

In  conclusion,  we  note  that  precedent  exists  to 
circumscribe  the  practice  of  law  by  lawyer-legislators. 
Limitations  have  been  placed  on  the  practice  of  both  criminal  and 
civil  law.   In  the  realm  of  civil  law,  it  has  been  determined 
that  a  local  legislator  may  not  ethically  act  as  an  attorney  for 
clients  negotiating  a  contract  with  the  local  government,  nor  is 
it  ethical  for  a  local  legislator  to  act  as  an  attorney  for 
clients  in  their  routine,  periodic  dealings  with  the  local 
government.   Finally,  depending  on  the  facts  of  any  given 
situation,  a  legislator  practicing  law  before  an  administrative 
board,  the  compensation  of  whose  members  are  fixed  by  the 
legislature  or  the  appointment  of  whose  members  are  either 
subject  to  approval  by  the  legislature  or  elected  by  the 
legislature,  may  be  in  violation  of  DR  8-101 (A). 


Ouentin  L.  Kopp  5  June  6,  1982 


Regulation 

The  legal  precedents  discussed  above  are  based  on  concerns 
similar  to  those  you  have  expressed,  but  are  not  precedents  for 
the  ordinance  you  propose.   All  concern  limitations  on  a 
lawyer-legislator's  practice  of  law  when  other  officers  and 
employees  at  the  same  level  of  government  are  involved.   All 
concern  limitations,  not  on  the  practice  of  law  per  se,  but  on 
the  use  of  public  office.   There  are  no  relevant  opinions  of  the 
ABA,  the  California  State  Bar,  the  state  Attorney  General  or  the 
appellate  courts  of  this  state  which  conclude  that  a  state 
legislator-attorney  breaches  an  ethical  duty  by  practicing  law 
before  a  local  board  or  commission. 

We  conclude  the  the  City  and  County  of  San  Francisco  may 
not  prohibit  state  legislator-attorneys  from  practicing  law 
before  its  boards  and  commissions.   It  is  our  opinion  that  the 
ethical  considerations  which  underlie  the  prohibition  against  a 
legislator  practicing  law  before  a  tribunal  at  the  same  level  of 
government  do  not  extend  with  equal  force  to  a  state  legislator 
practicing  law  before  a  tribunal  at  a  local  level  of  government. 
In  the  former  situation,  members  of  the  tribunal  may  fear 
retaliation  against  themselves.   In  the  latter  situation,  members 
of  the  tribunal  may  fear  retaliation  against  the  local  government 
and  citizenry  by  way  of  budgetary  or  other  matters  affecting  the 
locality  as  a  whole. 

These  considerations,  however,  do  not  provide  the  basis  for 
our  conclusion  that  the  proposed  legislation  is  invalid.   The 
prohibition  which  you  propose  infringes  on  the  power  of  the  state 
to  regulate  the  practice  of  law.   Finally,  the  prohibition  which 
you  propose  conflicts  with  the  state  constitutional  provision 
which  reserves  to  the  state  legislature  the  authority  to  regulate 
its  own  standards  of  conduct  unless  the  people  choose  to  do  so  by 
initiative. 

The  practice  of  law  is  a  privilege  subject  to  control 
primarily  by  the  state  judiciary  and  secondarily  by  the  state 
legislature.   While  the  proposed  ordinance  at  first  appears  to  be 
within  the  municipal  affairs  power  because  it  purports  to 
regulate  only  the  proceedings  of  local  boards  and  commissions, 
the  ordinance  actually  involves  a  substantial  regulation  of 
attorneys  in  the  practice  of  their  profession.  To  this  extent, 
it  goes  beyond  purely  municipal  affairs,  and  it  conflicts  with 
the  clearly  manifested  intent  of  the  state  legislature  to  preempt 
the  regulation  of  the  practice  of  law  via  the  State  Bar  Act 
(Business  fc  Professions  Code  Sections  6000  et  seq.) 

See  Baron  v.  City  of  Los  Angeles  (1970)  2  Cal.3d  535,  86 
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Cal.Rptr.  673,  469  P. 2d  353.   In  that  case,  Los  Anqeles,  a 
chartered  city,  enacted  an  ordinance  requiring  persons  attempting 
to  influence  municipal  legislation  for  a  consideration  to 
register  as  municipal  legislative  advocates.   The  ordinance 
defined  "municipal  legislation"  so  broadly  as  to  apply  to 
virtually  all  of  the  activities  of  attorneys  representing  clients 
before  local  administrative  agencies.   An  attorney  who  devoted  a 
substantial  portion  of  his  practice  to  such  representation  sued, 
contending  that  the  State  Bar  Act  precluded  local  regulation  of 
licensed  attorneys  engaged  in  the  practice  of  law.   Both  the 
trial  court  and  the  Supreme  Court  held  that  the  ordinance  was 
invalid  in  that  respect.   While  the  latter  court  conceded  that 
ascertaining  whether  a  particular  activity  falls  within  "the 
oractice  of  law"  may  be  a  formidable  endeavor,  it  indicated  that 

an  attorney  representing  a  client  before  a  city 
board  or  commission  which  is  holding  a  hearing  to 
reach  a  quasi-judicial  decision  on  a  matter 
involving  factual  and  legal  questions  need  not 
register  under  the  ordinance;  on  the  other  hand, 
an  attorney  authorized  by  a  client  to  appear  at 
meetings  considering  local  legislation  in  order 
to  argue  for  or  against  the  adoption  of  that 
legislation  would  be  within  the  legitimate  thrust 
of  the  ordinance. 

In  other  %rards,  the  first  situation  involves  the  practice  of  law 
and  may  not  be  regulated  by  local  ordinance.   The  latter 
situation  does  not  involve  the  practice  of  law  and  may  be  locally 
regulated. 

See  also  Hustedt  v.  Workers  Compensation  Appeals  Board 

(1931)  30  Cal.3d  329,  Cal.Rptr. ,  P. 2d .   Hustedt,  an 

attorney  admitted  to  the  practice  of  law  in  this  state,  was 
subjected  to  contempt  and  disciplinary  proceedings  by  the  Board. 
Following  denial  of  several  motions,  Hustedt  filed  a  petition  fc 
writ  of  prohibition  to  stop  the  Board  from  further  proceedings 
against  him.   The  Supreme  Court  agreed  that  the  Board  could  no 
lawfully  discipline  attorneys. 


for 
not 


The  privilege  of  an  attorney  to  represent  any  party  in 
Board  proceedings  was  held  to  constitute  the  "practice  of  law". 
In  California,  the  power  to  regulate  the  practice  of  law, 
including  the  power  to  admit  and  discipline  attorneys,  has  long 
been  recognized  to  be  among  the  inherent  powers  of  the  courts. 
California  Constitution  Article  VI,  Section  1;  People  v.  Turner 
(1850)  1  Cal.  143,  150;  Hustedt,  supra,  336.   Nevertheless,  the 
courts  of  this  state  have  respected  the  exercise  by  the  state 
legislature,  under  the  police  power,  of  a  reasonable  degree  of 
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regulation  and  control  of  the  practice  of  law.   State  Bar  of 
California  v.  Superior  Court  (1929)  207  Cal.  323,  331,  278  P. 
432;  Hustedt,  supra,  337.   The  State  Bar  Act  is  a  valid  exercise 
of  legislative  power  because  it  leaves  intact  the  inherent  power 
of  the  courts  to  discipline  attorneys.   Hustedt,  supra,  339. 
California  Labor  Code  Section  4907,  by  which  the  state 
legislature  had  empowered  the  Board  to  remove,  deny  or  suspend 
the  privilege  of  representing  clients  in  its  proceedings,  is  not 
a  valid  exercise  of  legislative  power.   It  fragments  disciplinary 
authority  over  attorneys  and  is  thus  also  contrary  to  sound 
public  policy.   Id. ,  340-341.   Although  the  Board  must  have 
sufficient  disciplinary  power  to  enable  it  to  exercise  firm 
control  over  its  proceedings,  that  power  is  (and  must  be) 
provided  elsewhere.   Id. ,  345. 

The  local  ordinance  which  you  propose  not  only  infringes 
upon  the  state's  authority  to  regulate  the  practice  of  law,  but 
also  infringes  upon  the  power  of  the  people  by  initiative  and  the 
authority  of  the  state  legislature  by  statute  to  prohibit  state 
legislators  from  engaging  in  activities  or  having  interests  which 
conflict  with  the  proper  discharge  of  their  duties  and 
responsibilities.   California  Constitution  Article  4,  Section  5, 
second  paragraph,  directs  the  legislature  to  enact  such  laws  and 
reserves  to  the  people  the  power  to  implement  this  requirement  by 
initiative. 

Government  Code  Section  8920  et  seq.  serves  as  the  state 
legislature's  code  of  ethics.   Section  8920,  subdivision  (b)(3) 
provides  that  no  member  of  the  legislature  shall,  during  the  term 
of  office: 

Accept  or  agree  to  accept,  or  be  in  partnership 
with  any  person  who  accepts  or  agrees  to  accept,  any 
employment,  fee,  or  other  thing  of  value,  or  portion 
thereof,  in  consideration  of  his  appearing,  agreeing 
to  appear,  or  taking  any  other  action  on  behalf  of 
another  person  regarding  a  licensing  or  regulatory 
matter,  before  any  state  board  or  agency  which  is 
established  by  law  for  the  primary  purpose  of 
licensing  or  regulating  the  professional  activity  of 
persons  licensed,  pursuant  to  state  law;  provided, 
that  this  section  shall  not  be  construed  to  prohibit 
a  member  who  is  an  attorney  at  law  from  practicing 
in  such  capacity  before  the  Workmen's  Compensation 
Appeals  Board  or  the  Commissioner  of  Corporations, 
and  receiving  compensation  therefor,  or  from 
practicing  for  compensation  before  any  state  board 
or  agency  in  connection  with,  or  in  any  matter 
related  to,  any  case,  action,  or  proceeding  filed 
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and  pending  in  any  state  or  federal  court;  and 
provided  that  this  section  shall  not  act  to  prohibit 
a  member  from  making  inquiry  for  information  on 
behalf  of  a  constituent  before  a  state  board  or 
agency,  if  no  fee  or  reward  is  given  or  promised  in 
consequence  thereof;  and  provided  that  the 
prohibition  contained  in  this  subdivision  shall  not 
applv  to  a  partnership  in  which  the  member  of  the 
Legislature  is  a  member  if  the  member  of  the 
Legislature  does  not  share  directly  or  indirectly  in 
the  fee  resulting  from  the  transaction;  and  provided 
that  the  prohibition  contained  in  this  subdivision 
shall  not  apply  in  connection  with  any  matter 
pending  before  any  state  board  or  agency  on  the 
operative  date  of  this  subdivision  if  the  affected 
member  of  the  Legislature  is  attorney  of  record  or 
representative  in  the  matter  prior  to  such  operative 
date.  .  .  . 

State  legislator-lawyers  are  not  prohibited  from  practicing 
law  before  local  boards  and  commissions.   Such  prohibition  must 
come  by  way  of  legislative  or  initiative  amendment  to  Government 
Code  Section  8920(b)(3),  or  by  way  of  amendment  to  Article  4, 
Section  5  of  the  state  constitution.  A  legislative  amendment  has 
been  proposed  to  prohibit  legislators  from  practicing  law  before, 
inter  alia,  local  boards  and  commissions  (SB  884). 

For  the  reasons  set  forth  above,  we  have  drafted  a 
resolution  urging  the  State  Legislature  and  the  Governor  to 
approve  SB  884.   It  is  our  opinion  that  the  subject  matter  of  the 
proposed  ordinance  is  not  within  the  jurisdiction  of  the  Board. 

Resoectfully  submitted, 

GEORGE  AGNOST 
City  Attorne,y 


renthall, 
Deputy  City  Attorney 

Elizabeth  M.  Katz 
Legal  Assistant 
APPROVED: 


k~ 


GEORGE  AGNOST 
City  Attorney 
9339B 


City  and  County  of  San  Francisco: 


G*org»  Agnost, 
^  City  Attorney 
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SUBJECT: 


•r  OPINION  NO.  82  -   33 

Authority  of  the  City  and  County  of  55an  Francisco 
to  Provide  In  Its  Charter  That  The  Top  Vote  Getter 
in  the  School  District  Board  and  Community  College 
Board  Elections  Be  Named  as  President  of  the  Board 


REOUKSTED  BY: 


PREPARED  BY: 


Hon  Ouentin  L.  Kopp 
Board  of  Supervisors 
Memorandum  dated  June  7,  1982 

Burk  E.  Delventhal 
Deputy  City  Attorney 
Elizabeth  M.  Katz 
Legal  Assistant 

QUESTION  PRESENTED 

May  the  City  and  County  of  San  Francisco  provide,  by 
charter  amendment,  that  the  top  vote  getter  in  a  school  district 
board  election  be  named  as  president  of  the  school  district  board 
and  that  the  top  vote  getter  in  a  community  college  district 
board  election  be  named  as  president  of  the  community  college 
district  board? 


CONCLUSION 


No. 


INTRODUCTION 

In  a  memorandum  dated  June  7,  1982,  you  have  asked  this 
office  to  preoare  one  or  two  charter  amendments  (as  necessary)  to 
provide  that  the  top  vote  getter  in  school  district  board  and 
community  college  board  elections  be  named  as  president  of  the 
board.   We  have  not  Prepared  the  charter  amendment (s)  as 
requested  because  the  subject  matter  is  preempted  by  state  law. 
Our  analysis  follows. 

ANALYSIS 

It  is  well-settled  law  in  this  state  that  the  school  system 
IS  a  matter  of  general  concern  rather  than  a  municipal  affair, 
•^ee  Whisman  v.  San  Francisco  Unified  School  District  (1978)  86 
Cal.App.3d  782,  789,  ISO  Cal.Rptr.  548,  and  cases  cited  therein. 
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An  exception  to  this  rule  is  made  by  Article  IX,  Section 
16,  subdivision  (a)  of  the  California  Constitution,  which 
provides  as  follows. 

It  shall  be  competent,  in  all  charters  framed 
under  the  authority  given  by  section  5  of  Article 
XI,  to  provide,  in  addition  to  those  provisions 
allowable  by  this  Constitution,  and  by  the  laws 
of  the  state  for  the  manner  in  which,  the  times 
at  which,  and  the  terms  for  which  the  members  of 
boards  of  education  shall  be  elected  or 
appointed,  for  their  qualifications,  compensation 
and  removal,  and  for  the  number  which  shall 
constitute  any  one  of  such  boards. 

Exercising  the  authority  granted  in  the  state  constitution,  the 
City  and  County  of  San  Francisco  has  made,  in  its  charter,  such 
provisions  for  the  members  of  the  board  of  education  of  the  San 
Francisco  Unified  School  District  and  of  the  San  Francisco 
Community  College  District.   See  Charter  Sections  5.100  and  5.104, 

However,  the  charter  amendments  which  you  propose  concern, 
not  the  election  of  board  members  per  se,  but  rather  the  choice 
of  president  for  each  board.   You  propose  to  make  the  designation 
of  each  board's  president  wholly  dependent  on  the  election 
process  and  thus  to  deprive  an  elected  board  of  the  discretion  to 
choose  its  president.   The  choice  of  president  is  a  matter 
governed  by  state  law,  which  reserves  to  each  board  the  authority 
to  elect  a  president  from  amongst  its  members. 

California  Education  Code  Section  72025  concerns  the 
initial  organizational  meeting  of  a  community  college  district 
board  and  provides,  in  relevant  part,  that 

[a]t  the  meeting  the  community  college  board 
shall  organize  by  electing  a  president  from  its 
members  and  a  secretary.  .  .  . 

Education  Code  Section  72125  concerns  the  annual  organizational 
meetings  of  a  community  college  board  and  subdivision  (b) 
provides,  in  pertinent  part,  that 

...  in  a  community  college  district  the 
boundaries  of  which  are  coterminous  with  the 
boundaries  of  a  city  and  county  fas  is  the  case 
in  San  Franciscol ,  the  governing  board  members  of 
which  district  are  elected  in  accordance  with  a 
city  and  county  charter  fas  is  the  case  in  San 
Franciscol ,  the  annual  organizational  meeting  of 
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the  governing  board  mav  be  held  between  January  8 
and  January  31,  inclusive,  as  provided  in  rules 
and  regulations  adopted  by  the  board.   At  the 
annual  organizational  meeting  each  such  community 
college  district  governing  board  shall  organize 
by  electing  a  president  and  vice  president  from 
its  members. 

Section  72125  clearly  distinguishes  between  the  election  of  board 
members,  which  may  be  governed  by  charter,  and  the  board's 
election  of  its  own  president,  which  is  governed  by  the  statute. 


See  also  California 
statute  provides  that 


Education  Code  Section  35022.   That 


felvery  school  district  governing  board 
consisting  of  five  or  more  members  shall,  at  its 
initial  meeting  and  at  each  annual  meeting,  elect 
a  president  from  among  its  members. 


■^he 
with  state 
317  (1957) 
the  electi 
that  only 
and  bookke 
the  board' 
board.   T'h 
the  board, 
secretary 
to  the  per 
state  law 


charter  amendments  you  have  proposed  would  conflict 
law  and  would  thus  be  void.   30  Ops.  Cal.  Atty.  Gen. 
held  that,  while  a  city  may  provide  in  its  charter  for 
on  of  a  school  board,  it  cannot  provide  in  its  charter 
the  superintendent  of  schools  shall  act  as  secretary 
eper  for  the  board  where  state  law  provides  only  that 
s  secretary  and  bookkeeper  not  be  a  member  of  the 
us,  while  the  school  superintendent  was  not  a  member  of 

a  charter  provision,  which  narrowed  the  choice  of 
and  bookkeeper  from  any  person  who  was  not  on  the  board 
son  who  was  school  superintendent,  was  in  conflict  with 
and  was  void. 


For  the  reasons  set  forth  above,  we  have  not  prepared  the 
requested  charter  amendments. 

Respectfully  submitted, 


APPROVED: 

GEORGE' AGNOST 
City  Attorney 
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GEORGE  AGNOST 
City  Attorney 


Burk  E.  Delventhal  ' ^^ 
DeDuty  City  Attorney 


Elizabeth  M.  Katz 
Legal  Assistant 


I 


City  and  County  of  San  Francisco: 


Office  of  City  Attorney 


w 


Gvorge  Agnost, 
City  Attornvy 


June  22,  1982 


SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


"^  OPmiON  NO.  82-34 

Effect  of  City's  Anti-Discrimination  Ordinance 
on  Redevelopraent  Agency 

John  L.  Taylor 

Acting  Clerk,  Board  of  Supervisors 

Letter  dated  May  27,  1982 


Burk  E.  Delventhal 
Thomas  J.  0«ren 
Deputy  City  Attorneys 
Christian  Scharff 
Legal  Intern 

QUESTION  PRESENTED 


UOCUWlENT*  DEPT. 
PUSUC  USRAnY 


Is  the  Redevelopment  Agency  of  the  City  and  County  of  San 
Francisco  bound  by  the  City's  Anti-Discrimination  Ordinance, 
specifically  with  respect  to  entering  into  land  use  agreements 
with  groups  that  practise  or  encourage  discrimination? 

CONCLUSION 

No.   The  City's  Anti-Discrimination  Ordinance  is  not 
applicable  to  the  Redevelopment  Agency  of  the  City  and  County  of 
San  Francisco. 

INTRODUCTION 

In  your  letter  dated  May  27,  1982  you  request  an  opinion  as 
to  whether  the  Redevelopment  Agency  is  bound  by  the  City's 
Anti-Discrimination  Ordinance,  specifically  with  respect  to 
entering  into  land  use  agreements  with  groups  that  practise  or 
encourage  discrimination. 

ANALYSIS 

The  San  Francisco  Administrative  Code  contains  a  provision 
concerning  the  scope  of  the  City's  Anti-Discrimination 
Ordinance.   Section  12A.3  of  the  San  Francisco  Administrative 
Code  provides  as  follows: 

This  ordinance  applies  to  all  discriminatory 
practices  and  to  resulting  intergroup  tensions 
specifically  covered  by  the  provisions  of  this 
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ordinance  that  occur  within  the  territorial 
limits  of  or  within  any  agency  under  the 
jurisdiction  of  the  City  and  County  of  San 
Francisco  and  to  the  extent  permitted  by  law,  to 
activities  outside  this  City  and  County  which 
reasonably  affect  such  practices  and  tensions 
within  said  territorial  limits.  Nothing  in  this 
ordinance,  however,  shall  be  interpreted  or 
applied  so  as  to  create  any  power  or  duty  in 
conflict  with  the  preemptive  effect  of  any 
Federal  or  State  law. 

The  Redevelopment  Agency  of  the  City  and  County  of  San 
Francisco  is  authorized  to  conduct  redevelopment  in  San  Francisco 
by  Resolution  No.  7779,  adopted  by  the  Board  of  Supervisors  on 
August  9,  1948.   This  declaration  was  subsequently  passed  by  the 
Board  as  an  ordinance  and  made  a  part  of  the  San  Francisco 
Administrative  Code.   Ordinance  No.  527-59,  Administrative  Code 
Section  24.1  provides  as  follows: 

There  is  need  for  a  redevelopment  agency,  to 
be  known  as  the  redevelopment  agency  of  the  city 
and  county,  to  function  in  the  city  and  county 
under  the  provisions  of  Sections  33000  to  33954 
of  the  State  Health  and  Safety  Code. 

A  redevelopment  agency  shall  be  created  and 
constitute  at  the  time  and  in  the  manner 
prescribed  by  Sections  33200  to  33237  [former 
sections;  new  sections  are  33100,  et  seq.l  of 
such  code. 

The  Redevelopment  Agency  is  a  state  agency  (see  Fellow  v» 
Redevelopment  Agency  (1958)  157  Cal.App.2d  243  and  Andrews  v. 
City  of  San  Bernardino  (1959)  175  Cal.App.2d  459;  see  also 
Redevelopment  Agency,  etc.  v.  City  of  Berkeley  (1978)  80 
Cal.App.3d.)   In  the  leading  case  concerning  the  Community 
Redevelopment  Law  (Fellow  v.  Redevelopment  Agency,  supra,  appeal 
dismissed,  358  0.  S.  56)  the  Court  of  Appeal  stated  at  page  247 
as  follows: 

It  must  be  remembered  that  redevelopment,  when 
enacted  by  the  state,  is  a  matter  of  state 
interest,  and  its  implementation  is  in  order  to 
effect  a  state  objective.   The  California  Housing 
Authorities  Law  is  particularly  apposite  here, 
since  that  law  gives  to  housing  authorities 
certain  powers  as  public  bodies  corporate  and 
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politic  and  not  as  agents  of  the  city  in  which 
they  function.   "[Tlhe  local  operation  of  an  act 
of  general  state-wide  scope  may  be  made 
contingent  upon  determination  by  local 
authorities  that  conditions  there  require  its 
acceptance  and  operation."   (Housing  Authority  v. 
Dockweiler ,  14  Cal.2d  437,  446  (94  P. 2d  ;794).) 
The  language  used  in  Housing  Authority  v.  City  of 
Los  Angeles,  38  Cal.2d  853,  861-862  (243  P. 2d 
515],  is  persuasive  here:   "Similarly  the  city 
under  the  Housing  Authorities  Law  is  an  agency  of 
the  state,  functioning  under  state  law  to  fulfill 
state  purposes,  and  is  not  acting  pursuant  to  its 
fundamental  law  to  effect  solely  municipal 
objectives.   (Citations.]   Each  functioning  body, 
the  city  and  the  housing  authority,  is  a  separate 
body  politic  vested  with  specific  duties  and 
powers  under  the  Housing  Authorities  Law  and 
Housing  Cooperation  Law  to  effect  a  state 
objective.   Neither  is  functioning  independently 
of  that  state  law.   In  pursuing  the  state 
objective  each  is  governed  by  the  state  law  and 
neither  may  exercise  powers  not  vested  or 
recognized  by  that  law.   The  city  and  the  housing 
authority  function  as  administrative  arms  of  the 
state  in  pursuing  the  state  concern  and  effecting 
the  legislative  objective."   (Emphasis  added.) 


held 


ft 


And  in  Andrews  v.  City  of  San  Bernadino,  supra,  the  Court 

Upon  the  formation  of  the  Redevelopment  Agency 
the  state  law  thereupon  and  thereafter  controlled 
the  city  and  Redevelopment  Agency,  and  all  other 
acts  fell  within  the  executive  or  administrative 
functions. 

Since  redevelopment  is  a  state-wide  concern  (see  Fellow  v. 
Redevelopment  Agency,  cited  above)  and  since  the  State  of 
California  enacted  the  Community  Redevelopment  Law,  the 
application  of  the  City's  Anti-Discrimination  Ordinance  to  the 
Redevelopment  Agency  of  the  City  and  County  of  San  Francisco 
would  be  in  conflict  with  the  preemptive  effect  of  state  law  if 
the  sections  of  the  Health  and  Safety  Code  concerning 
redevelopment  contained  provisions  governing  the  procedures  to  be 
followed  by  a  redevelopment  agency,  including  procedures  for 
entering  into  contracts. 
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Chapter  4  of  the  Community  Redevelopment  Law  (Health  and 
Safety  Code,  Division  4,  Section  33300,  et  seq.)  contains 
comprehensive  provisions  concerning  "Redevelopment  Procedures  and 
Activities."   In  regard  to  the  specific  request  made  by  the  Board 
of  Supervisors  the  following  sections  are  to  be  noted: 

$33372.   Upon  the  filing  of  the  ordinance 
adopting  the  redevelopment  plan  with  the  clerk  or 
other  appropriate  officer  of  the  legislative 
body,  a  copy  of  the  ordinance  shall  be  sent  to 
the  agency,  and  the  agency  is  vested  with  the 
responsibility  for  carrying  out  the  plan. 
(Kaphas is  added.) 

S33430.  (a)  .  .  .  an  agency  may,  within  the 
survey  area  or  for  purposes  of  redevelopment, 
sell,  lease,  for  a  period  not  to  exceed  99  years, 
exchange,  subdivide,  transfer,  assign,  pledge, 
encumber  by  mortgage,  deed  of  trust,  or 
otherwise,  or  otherwise  dispose  of  any  real  or 
personal  property  or  any  interest  in  property. 

$33431.   Any  lease  or  sale  made  pursuant  to 
Section  33430  may  be  made  without  public  bidding 
but  only  after  a  public  hearing,  notice  of  which 
shall  be  given  by  publication  for  not  less  than 
once  a  week  for  two  weeks  in  a  newspaper  of 
general  circulation  published  in  the  county  in 
which  the  land  lies. 

$33432.   Except  as  provided  in  Article  9 
(commencing  with  Section  33410)  of  this  part,  an 
agency  shall  lease  or  sell  all  real  property 
acquired  by  it  in  any  project  area,  except 
property  conveyed  by  it  to  the  community  or  any 
other  public  body.   Any  such  lease  or  sale  shall 
be  conditioned  on  the  redevelopment  and  use  of 
the  property  in  conformity  with  the  redevelopment 
plan. 

$33050.   It  is  hereby  declared  to  be  the  policy 
of  the  state  that  in  undertaking  community 
redevelopment  projects  under  this  part  there 
shall  be  no  discrimination  because  of  race, 
color,  religion,  sex,  marital  status,  national 
origin,  or  ancestry. 
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533435.  Agencies  shall  obligate  lessees  and 
purchasers  of  real  property  acquired  in 
redevelopment  projects  and  owners  of  property 
improved  as  a  part  of  a  redevelopment  project  to  • 
refrain  from  restricting  the  rental,  sale,  or 
lease  of  the  property  on  the  basis  of  race,  color 
religion,  ancestry,  sex,  marital  status,  or 
national  origin  of  any  person.   All  deeds, 
leases,  or  contracts  for  the  sale,  lease, 
sublease,  or  other  transfer  of  any  land  in  a 
redevelopment  project  shall  contain  or  be  subject 
to  the  nondiscrimination  or  nonsegregation 
clauses  hereafter  prescribed. 

533436.  Express  provisions  shall  be  included  in 
all  deeds,  leases  and  contracts  which  the  agency 
proposes  to  enter  into  with  respect  to  the  sale, 
lease,  sublease,  transfer,  use,  occupancy, 
tenure,  or  enjoyment  of  any  land  in  a 
redevelopment  project  in  substantially  the 
following  form: 

(a)  In  deeds  the  following  language  shall 
appear  -  "The  ^ifantee  herein  covenants  by  and  for 
himself  or  herself,  his  or  her  heirs,  executors, 
administrators,  and  assigns,  and  all  persons 
claiming  under  or  through  them  that  there  shall 
be  no  discrimination  against  or  segregation  of 
any  person  or  group  of  persons  on  account  of 
race,  color,  creed,  religion,  sex,  marital 
status,  national  origin,  or  ancestry  in  the  sale, 
lease,  sublease,  transfer,  use,  occupancy, 
tenure,  or  enjoyment  of  the  premises  herein 
conveyed,  nor  shall  the  grantee  himself  or  any 
person  claiming  under  or  through  him  or  her, 
establish  or  permit  any  such  practice  or 
practices  of  discrimination  or  segregation  with 
reference  to  the  selection,  location,  number,  use 
or  occupancy  of  tenants,  lessees,  subtenants, 
sublessees,  or  vendees  in  the  premises  herein 
conveyed.   The  foregoing  covenants  shall  run  with 
the  land." 

(b)  In  leases  the  following  language  shall 
appear  -  "The  lessee  herein  covenants  by  and  for 
himself  or  herself,  his  or  her  heirs,  executors, 
administrators,  and  assigns,  and  all  persons 
claiming  under  or  through  him  or  her,  and  this 
lease  is  made  and  accepted  upon  and  subject  to 
the  following  conditions: 
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That  there  shall  be  no  discrimination  against 
or  segregation  of  any  person  or  group  of  persons, 
on  account  of  race,  color,  creed,  religion,  sex, 
marital  status,  national  origin<^^or.  ancestry,  in 
the  leasing,  subleasing,  transferring,  use, 
occupancy,  tenure,  or  enjoyment  of  the  premises 
herein  leased  nor  shall  the  lessee  himself,  or 
any  person  claiming  under  or  through  him  or  her, 
establish  or  permit  any  such  practice  or 
practices  of  discrimination  or  segregation  with 
reference  to  the  selection,  location,  number, 
use,  or  occupancy,  of  tenants,  lessees, 
sublessees,  subtenants,  or  vendees  in  the 
premises  herein  leased". 

(c)   In  contracts  entered  into  by  the  agency 
relating  to  the  sale,  transfer,  or  leasing  of 
land  or  any  interest  therein  acquired  by  the 
agency  within  any  survey  area  or  redevelopment 
project  the  foregoing  provisions  in  substantially 
the  forms  set  forth  shall  be  included  and  the 
contracts  shall  further  provide  that  the 
foregoing  provisions  shall  be  binding  upon  and 
shall  obligate  the  contracting  party  or  parties 
and  any  subcontracting  party  or  parties,  or  other 
transferees  under  the  instrument." 

Enforcement  of  these  provisions  is  the  responsibility  of  the 
Attorney  General  of  the  State  of  California.   There  is  also 
authority  for  the  proposition  that  a  taxpayer  may  bring  suit  to 
obtain  review  of  redevelopment  agency  proceedings,  including 
whether  the  agency  has  followed  its  own  rules  and  procedures. 
See  Nolan  v.  Redevelopment  Agency  (1981)  117  Cal.App.3d  494. 

Nowhere  in  the  Community  Redevelopment  Law  is  there  a 
provision  which  entitles  the  legislative  body  of  the  city  in 
which  the  agency  functions  to  influence  the  procedure  of  the 
redevelopment  agency  as  far  as  its  entering  into  contracts  with 
certain  groups  is  concerned.   Section  33371  of  the  Health  and 
Safety  Code  which  provides: 

Before  entering  into  any  or  certain  types  of 
contracts  in  connection  with  the  redevelopment 
plan,  the  legislative  body  may  require  the  agency 
to  submit  such  contracts  to  the  legislative  body 
and  obtain  its  approval. 

is  only  directed  to  types  of  contracts. 
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Section  33433  of  the  Health  and  Safety  Code  provides  that 
before  redevelopment  agency  property  is  sold  or  leased  for 
development,  the  local  legislative  body  must  approve  the  transfer 
after  a  public  hearing.   Approval  must  be  granted  if  the 
consideration  to  be  received  by  the  agency  for  the  sale  or  lease 
of  the  property  is  not  less  than  fair  market  value;  if  the 
transfer  is  to  be  for  less  than  the  estimated  value,  determined 
at  the  highest  use  permitted  under  the  plan,  there  must  be  a 
finding  that  the  lesser  consideration  is  necessary  to  effectuate 
the  purposes  of  the  redevelopment  plan.   The  local  legislative 
body  is  limited  to  considering  the  proposed  sale  or  lease  as 
written,  and  it  is  not  authorized  under  Section  33433  to  further 
inquire  into  the  procedures  under  which  the  transfer  was  entered 
into  by  the  agency  and  the  third  party. 

The  sections  of  the  Health  and  Safety  Code  cited  above  make 
clear  that  the  state  law  covers  the  whole  field  of  the  procedure 
of  a  redevelopment  agency,  including  its  behavior  when  entering 
into  a  contract.   Thus,  there  is  no  space  left  for  a  regulation 
on  this  issue  by  the  legislative  body  of  a  city  or  county  of 
California. 

Therefore,  it  is  concluded  that  state  law  concerning 
redevelopment  has  preempted  local  legislation  concerning  the 
procedures  to  be  followed  by  a  redevelopment  agency,  including 
procedures  for  entering  into  contracts.   You  are  therefore 
advised  that  the  City's  Anti-Discrimination  Ordinance  is  not 
applicable  to  the  Redevelopment  Agency  of  the  City  and  County  of 
San  Francisco. 

Respectfully  submitted, 

GEORGE  AGNOST 
torney 


reTTtrral 
Deputy  City  Attorney 

Thomas  J.-^  Owen 
Deputy  City  Attorney 

C>iristian  R.  Scharff 
Legal  Intern 


APPROVED: 


GEORGE  AGNOST 
City  Attorney 
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it^  and  County  of  San  Francisco: 


Office  of  City  Attorney 


G«org*  Agnost, 
City  Attorney 
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SUBJECT: 


RliJU£:Sr£D    BY! 


PR£PARSD  BY: 


Documentary  Transfer  Tax  On:  (1)  Foreclosure 
Deeds  and  Deeds  in  Lieu  of  Foreclosure;  (^) 
Deeds  In  Connection  Witn  Termination  of  Marriage 


SARWAN  BOPARAI 

Manager  of   Recorder's  Office 

JULIAN    E.     HULfGR£N 
JOHN   J.    DOHERTf 
Deputy   City  Attorneys 


QUESTIONS    PRESENTED 


*>uCUiVIENTS  DEPT. 

.1111  -0  198^ 

SAN  FRANCISCO 
PUCL'C  LIBRARY 


1.  Does  Revenue  and  Taxation  Code  Section  11;*^6  preclude 
tne  City  and  County  of  San  Francisco  from  collecting  a  real 
property  transfer  tax  on  any  deed,  instrument  or  writing  to  a 
Deneficiary  or  mortgagee  wnicn  is  taxen  in  lieu  of  foreclosure 
(nereafter  referred  to  as  a  "deed  in  lieu  of  foreclosure") ? 

2.  Wnat  is  tne  basis  (i.e.,  tne  consideration  or  value) 
upon  wnicn  a  transfer  tax  is  calculated  if  a  deed  in  lieu  of 
foreclosure  is  given: 

a.   for  cancellation  of  tne  mortgage  deot? 

o.   for  cash  or  other  consideration  in  addition  to 
cancellation  of  tne  mortgage  deot? 

3.  Are  conveyances  oy  sneriffs,  clerns  of  court  or 
trustees  of  realty  sold  under  foreclosure  or  execution  (nere- 
after referred  to  as  "foreclosure  deeds")  suoject  to  a  transfer 
tax? 

4.  Are  foreclosure  deeds  and  deeds  in  lieu  of  foreclosure 
suoject  to  a  transfer  tax  if  the  grantee  is  a  national  oanK  or 
a  Federal  savings  and  loan  association? 

5.  Does  Revenue  and  Taxation  Code  Section  11927  preclude 
the  City  and  County  of  San  Francisco  from  collecting  a  real 
property  transfer  tax  on  any  deed,  instrument  or  otner  writing 
wnich  purports  to  transfer  community  property  assets  oetween 
spouses  to  effect  a  property  division  as  required  oy  a  judgment 
of  dissolution,  legal  separation  or  nullity  or  an  agreement  in 
contemplation  of  sucn  judgement? 
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6.   If  a  transfer  tax  is  due  in  any  of  tne  aoove  cases,  out 
taxes  have  not  previously  been  collected  on  sucn  transactions, 
would  collection  of  tne  tax  on  future  transactions  violate  the 
pronioitions  of  Article  XIIIA,  Section  4  of  tne  California 


Constitution? 


1.   No. 


CONCLUSIONS 


2.   a.   Tne  amount  of  tne  unpaid  mortgage  deot  plus  unpaid 
accrued  interest. 

o.   Tne  amount  of  tne  unpaid  mortgage  deot  plus  unpaid 
accrued  interest  plus  tne  amount  of  additional 
casn  or  otner  consideration. 


3. 

yes. 

4. 

No. 

5. 

No. 

6. 

No. 

A:^ALYSIS 


Introduction 


In  your  request  for  an  opinion  you  pointed  out  tnat  Revenue 
and  Taxation  Code  Section  11:^26,  wnicn  exempts  deeds  in  lieu  of 
foreclosure  from  transfer  taxes,  was  previously  considered  in 
City  Attorney's  Opinion  No.  73-123.   Tne  conclusion  reacned 
tnerein  was  tnat  Section  11:^26  does  not  apply  to  tne  City  and 
County  of  San  Francisco  Decause  of  its  chartered  city  status. 
5fou  nave  as/ced  that  we  reexamine  tne  reasoning  of  tnat  opinion 
and,  on  tne  Oasis  of  sucn  reexamination,  respond  to  tne  ques- 
tions set  fortn  aoove.   After  a  tnorough  review  of  Opinion  No. 
73-123  and  an  examination  of  tne  cases  reported  since  it  was 
issued,  we  reaffirm  tne  conclusion  reacned  in  tnat  opinion. 
For  tne  same  reasons  as  tnose  discussed  in  Opinion  No.  73-123, 
we  also  conclude  tnat  tne  City  and  County  of  San  Francisco  is 
not  suoject  to  tne  provisions  of  Revenue  and  Taxation  Code 
Section  11927. 
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A  brief  iooK  at  tne  history  of  docuniantary  transfer  taxes 
will  put  your  questions  in  context.   In  1967  Congress  repealed 
tne  Federal  Documentary  Stamp  Tax  (26  U.S.C  Section  436i,  et 
seq.).   Tne  repeal,  wnich  was  effective  January  1,  196d,  opened 
tne  field  for  adoption  of  similar  taxes  by  trte  states  and  tneir 
political  subdivisions.   Tne  California  Legislature  enacted  the 
"Documentary  Stamp  Act"  (Chapter  1332,  Statutes  of  i9o7)  wnicn 
autnorized  counties  and  cities  to  impose  documentary  transfer 
taxes  consistent  witn  tne  state  legislation.   However,  Section 
2  (uncodified)  of  the  state  act  specifically  excepted  any  cnar- 
tered  city  and  any  city  and  county  from  tne  requirement  of 
conforming  its  transfer  tax  ordinance  to  tne  state  legislation. 
In  Decemoer  19o7  the  San  Francisco  Board  of  Supervisors  adopted 
a  documentary  transfer  tax  (Ordinance  No.  315-67,  Kno/?n  as  the 
"Real  Property  Transfer  Tax  Ordinance"^ ,  to  oecome  effective 
January  1,  1968.   The  ordinance  nas  oeen  amended  several  times 
including,  in  1975,  an  amendment  increasing  tne  tax  rate  from 
$.55  to  $2.50  for  eacin   $500  of  consideration  or  value. 
(Ordinance  No.  355-75.)   However,  San  Francisco  nas  adopted 
neitner  of  the  exclusions  provided  for  by  Sections  11920  and 
11927  of  tne  Revenue  and  Taxation  Code.   Tne  primary  question 
raised  oy  tnese  facts  is:   Do  the  exclusions  from  taxation 
provided  for  b/   code  Sections  1192o  and  1192  7,  altnough  not 
adopted  bj    amendments  to  San  Francisco's  ordinance,  nevertheless 
apply  to  tne  collection  of  transfer  taxes  by   San  Francisco? 

General  Discussion 

California  Constitution,  Article  XI,  Section  5  provides  in 
suodivision  (a)  as  follows: 

"It  snail  be  competent  in  any  city  cnarter  to  provide 
tnat  the  city  governed  thereunder  may  maKs  and  enforce 
all  ordinances  and  regulations  in  respect  to  municipal 
affairs,  subject  only  to  restrictions  and  limitations 
provided  in  tneir  several  cnarters  and  in  respect  to 
otner  matters  they  snail  be  subject  to  general  laws. 
City  charters  adopted  pursuant  to  this  Constitution 
snail  supersede  any  existing  cnarter,  and  witn  respect 
to  municipal  affairs  snail  supersede  all  laws  incon- 
sistent therewitn." 

Tne  "nome  rule  provisions"  of  tnis  section,  wnicn  was  added 
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Jane  2,  id7J,  were  previoasly  found  in  Sections  6  and  6   of 
Article  XI  of  the  California  Constitution.   In  West  Coast 
Ajyer  tising  _Co.-npany  v .  San  Francisco  (193:*)  14  Cai.2d  olo,  tne 
court  riviews  these  hoirieTule  provis ions  and,  at  page  521, 
states  tneir  effect  as  follows: 

"It  is  now  estaolisned  by  a  line  of  decisions  of  the 
courts  of  tnis  state  that  a  city  wnicn  has  availed 
itself  of  tne  provisions  of  tne  Constitution  as 
amended  in  1914  nas  full  control  over  its  muncipai 
affairs  unaffected  oy  general  laws  on  tne  same 
sjoject-matters,  and  that  it  has  sucn  control  wnetner 
or  not  its  charter  specifically  provides  for  the 
particular  power  sought  to  be  exercised,  so  long  as 
tne  power  is  exercised  witnin  the  limitations  or 
restrictions  placed  in  tne  charter.  [Citations]" 

Tne  courts  have  uniformly  adopted  tnis  concept  of  tne  nome  rule 
power.   In  City  of  Grass  Valley  y.  WalKinsnaw  (I949j  34  Cal.2d 
5:^5,  at  page  59d,  tne  court  says  tnat~".  .  .  by  accepting  tne 
privilege  of  autonomous  rule  tne  city  has  all  powers  over  muni- 
cipal affairs,  otherwise  lawfully  exercised,  subject  only  to 
tne  clear  and  explicit  limitations  and  restrictions  contained 
in  tne  cnarter."   In  City  of  Glendale  v.  Trondsen  (1957)  4d 
Cal.2d  93,  at  page  39,    tne  court  says  tn a t  " .  .  .  in  respect  to 
municipal  affairs  tne  City  is  not  subject  to  general  law  except 
as  tne  cnarter  may  provide." 

Wnere  a  cnarter  city  ordinance  imposes  a  regulatory  measure 
(as  distinga isned  from  a  "revenue  purposes  only"  taxj ,  it 
oecomes  necessary  for  tne  courts  to  determine  both  (1)  wnetner 
there  truly  is  a  conflict,  i.e.,  wnetner  tne  city  ordinance  is 
in  "direct  and  immediate  conflict"  witn  state  legislation,  and 
if  so  (2)  wnetner  the  suoject  matter  of  tne  conflicting  legisla- 
tion is  a  municipal  affair  or  a  matter  of  statewide  concern. 
See:   Bisnop  y.  City  of  San  Jose  (1969)  1  Cal.3d  56. 

Sut  wnere  tne  Cnarter  City  Ordinance  imposes  a  "revenue 
purposes  only"  tax,  tne  California  Supreme  Court  invariaoly 
nolds  tnat  taxation  for  revenue  purposes  is  "strictly  a 
municipal  affair,"  so  tnat  the  charter  city  tax  ordinance 
prevails  over  conflicting  state  legislation.   Two  statutory 
preemption  cases  are  directly  in  point:   Ex  Parte  Braun  (1903) 
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141  Cal.  204;  Anierican  Loc<er  Co.  v.  Long  Beacn  (li*46)  75 
Cal.App.2d  2^07^ 

In  West  Coast  Advertising  Co.  v.  San  Francisco  (1933;, 
supra,  tne  court  says,  at  page  524: 

"No  douDt  is  entertained  upon  tfie  proposition  tnat 
tne  levy  of  taxes  Dy  a  municipality  for  revenue 
purposes,  including  license  taxes,  is  strictly  a 
municipal  affair.   [Citations]" 

Tnis  principle  is  restated  in  Ainswortn  v.  Bryant  (1949),  J4 
Cal. 2d  455,  at  page  459,  as  follows:" 

"It  is  well  settled  tnat  tne  power  of  a  municipal 
corporation  operating  under  a  freenolders*  cnarter 
(as  is  tne  city  and  county  of  San  Francisco)  to 
impose  taxes  'for  revenue  purposes,  including 
license  taxes,  is  strictly  a  municipal  affair' 
pursuant  to  tne  direct  constitutional  grant  of  tne 
people  of  tne  state  (Const.,  Art.  XI,  §  6;  West 


lOne  Court  of  Appeal  decision.  Century  Plaza  Hotel  Co. 
^1  Los  Angeles  (19 7 J)  7  Cal.App.3d  bio, "Invalidated  a  Los 
Angeles  ^rippler's  Tax"  imposed  on  tne  "on  premises"  comsump- 
tion  of  alconolic  oeverages.   Tne  Court  relied  in  part  on  Cal. 
Const.  Art  XX,  §22,  dealing  witn  the  regulation  and  taxation  of 
liquor,  and  in  part  on  various  implementing  statutes.   Two  suo- 
sequent  Supreme  Court  cases,  Rivera  v.  City  of  Fresno  (1971; 
6  Cal. 3d  132  and  A. B.C.  Distr i ou 1 1 ng  Co.  v.  City  and  County  of 
San  Francisco  (1973")  15  Cal.TJ  ooo,  construed  Century  Plaza  as 
properly  invalidating  a  municipal  tax  whicn,  oecause  It  singled 
out  and  discriminated  against,  alconolic  beverages,  infringed 
upon  a  regulatory  field  reserved  exclusively  to  tne  State  iij 
reason  of  tne  "inter-relationsnip  of  certain  constitutional 
[art.  XX,  sec.  22]  and  statutory  provisions  .  .  .  [pursuant  to 
wnich]  .  .  .  'taxation  and  regulation  of  alconolic  oeverages 
are  intertwined.'"   As  noted  iij   Justice  Ricnardson  in  nis 
concurring  opinion  in  WeeKes  v.  City  of  Oakland  (iy7d)  21 
Cal. 3d  3d6,  Century  Plaza  appears  to  oe  tne  only  case  in  whicn 
a  cnarter  city  revenue  tax  has  oeen  declared  preempted  oy  state 
general  law. 
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Coast  Adver.  Co.  v.  San  Francisco,  14  Cal.2d  516,  524 
T^D  P.Jd  lT5]T,  aivJ  that^^tne  restrictions  on  tne 
exercise  of  tnat  po>ver  are  only  tne  limitations  and 
restrictions  appearing  in  the  Constitution  and  in  tne 
cnarter  itself.   (Ibid,  p.  526.)   So  it  was  said  in 
the  earlier  case  of  £x  parte  Braun,  141  Cal.  2J4,  at 
pa^es  20::*-2l0  [74  P.TdJf,  qaoting  from  Mr.  Jjstice 
field  in  United  States  v.  New  Orleans,  :*<i  U.S.  idl 
[25  L.£d.  2T3T:   'A  municipality  witnoat  tne  power  of 
taxation  would  be  a  oody  witnout  life,  incapaole  of 
acting,  and  ser>^ing  no  useful  purpose  ....   Wnen 
sucn  a  corporation  is  created,  tne  power  of  taxation 
is  vested  in  it,  as  an  essential  attribute,  for  all 
tne  purposes  of  its  existence,  unless  its  exercise  be 
in  express  terms  pronibited.   for  tne  accomplishment 
of  these  purposes,  its  autnorities,  nowever  limited 
the  corporation,  must  have  power  to  raise  money  and 
control  its  expenditure.'" 

Ainswortn  v.  Bryant  is  cited  and  followed  oy  A. B.C.  Distributing 
Co.  v.  City  and  County  of  San  Francisco  (1^75)  Id  Cal.U  ^oo, 
STir  Cases  in  accord  Fnciude :   WeeKes  v.  City  of  Oai<land, 

supra,  3:^2;  Marsn  &  McLennan  of  Calffgrniar  Inc. v.  Clcy  of  Los 

Angeles,  supra,  lllf   City  or~GlenJale  v^_T£ondsen,  supra,  5d ; 
Cit/  of  _Grass  Valley  y.  WalKjnsnaw,  supra,  6l:f.~ 

In  addition.  Section  2  of  tne  state's  "Documentary  Stamp 
Act"  (now  <nown  as  the  "Documentary  Transfer  fax  Act")  reads  as 
follows : 

"No  city  or  county  snail  directly  or  indirectly  impose 
a  tax  on  transfers  of  real  property  wnicn  is  not  in 
conformity  with  tnis  part.   As  used  in  tnis  section, 
"city"  does  not  include  a  chartered  city  and  "county" 
does  not  include  a  city  and  county." 

Tnis  provision  manifests  tne  legislative  intention  that  a 
city  and  county,  or  a  chartered  city,  is  to  oe  free  to  enact  a 
documentary  transfer  tax  ordinance  "not  in  conformity"  witn  tne 
state  act.   Tne  City  and  County  of  San  Francisco  is  tne  only 
city  and  county  in  tne  state  and  is  also  a  cnartered  city. 
(West  Coast  Advertising  Co.  v.  San  Francisco,  supra,  520;  City 
anJ  County  oF  5an"FrancIsco  Cnarter,  Article  I,  Section  I.IOU.) 
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Section  2  of  tne  Act  is  a  clear  recognition  o£  the  nome  rale 
power  granted  to  chartered  cities  oy  Article  XI,  Section  5  of 
tne  California  Constitution  and  accepted  oy  the  City  and  County 
of  San  Francisco  tij   Section  l.iOi  of  Article  I  of  its  cnarter. 

Neither  conflict  nor  preemption  is  created  oy  the  state 
act.   Tne  state's  Documentary  Transfer  Tax  Act  is  merely 
enaoling  legislation  whereby  counties  and  general  law  cities 
are  autnorized  to  impose  documentary  transfer  taxes.   Tne  act  is 
not  intended  to,  nor  does  it,  affect  the  autonomy  of  chartered 
cities,  including  the  City  and  County  of  San  Francisco,  over 
municipal  tax  affairs.   Being  purely  an  enaoling  act  it  is 
clearly  not  intended  to  preempt  tne  field  to  tne  exclusion  of 
local  regulation  out,  to  tne  contrary,  is  intended  to  vest 
local  regulation  in  counties  and  general  law  cities. 

3/  excluding  any  city  and  county  or  cnartered  city  from 
compliance  witn  the  act,  Section  2  manes  it  clear  that  the 
Legislature  did  not  intend  to  preempt,  as  a  matter  of  statewide 
concern,  either  regulation  or  taxation  of  documentary  transfers. 
"Aosent  an  intent  oy  tne  state  to  occupy  a  field,  a  strong 
policy  of  home  rule  fiscal  autonomy  is  controlling."   (Marsn  & 
McLennan  of  Cal  Inc^_v.  City  of  Los  Angeles,  supra,  at  page 
T21,    citing  City  oF  Giendale  v. Trqn3sen,  supra.) 

Tne  recent  case  of  City  of  Huntington  Beacn  v.  Superior 
Court  (197d)  7d  Cal . App. J3~333, "Involvel  a  transfer  tax  orJi- 
nance  enacted  oy  Huntington  Beacn,  a  cnartered  city.   Altnougn 
not  necessary  to  tne  decision,  the  court  approved  tne  trial 
court's  rejection  of  tne  argument  tnat  tne  state  Documentary 
Transfer  Tax  Act  had  preempted  the  city  from  levying  a  tax  not 
in  conformity  witn  tne  act.   In  footnote  7  on  page  342  cne 
court  says: 

'Tne  trial  court  rejected  plaintiffs'  attacK  on  tne 
validity  of  tne  tax  on  tne  ground  tnat  tne  Documentary 
Transfer  Tax  Act  preempted  the  city  from  adopting  a 
transfer  tax  ordinance  not  in  conformity  witn  tne 
state  act.   We  agree  witn  tne  trial  judge's  resolu- 
tion of  that  issue.   (SS  11^11,  suod.(c),  lli31, 
suDd.(3);  see  A. B.C.  Distri outing  Co.  v.  City  and 
County  of  San  Francisco,  13  Cal.Jd^ooo,  d7i  JlIS 
Cal.~Rotr.~4o5,  54l  P.  2d  525J  ;  Aj^riswortn  v^_B£yant,  34 
Cal.2d  465,  4o9  [211  P .  2d  504].)*^ 
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Question  1. 

Revenue  and  Taxation  Code  Section  11926  provides,  in 
pertinent  part,  as  follows: 

"Any  tax  imposed  pursuant  to  ttiis  part  snail  not 
apply  with  respect  to  any  deed,  instrument,  or 
writing  to  a  beneficiary  or  mortgagee,  whicn  is  ta<en 
from  the   mortgagor  or  trustor  as  a  result  of  or  in 
lieu  of  foreclosure  .  .  .  ." 

In  is  exemption  provision  has  not  oeen  incorporated  into  tne  San 
Francisco  Real  Property  Transfer  Tax  Ordinance. 

As  we  have  seen  aiDove,  San  Francisco  is  a  cnartered  city 
witn  plenary  authority  over  municipal  affairs,   decause  of  tnis 
and  because  Section  2  of  tne  state's  Documentary  Transfer  Tax 
Act  excludes  cnartered  cities  and  any  city  and  county  from  tne 
act's  restrictions,  San  Francisco  is  not  suoject  to  Revenue  and 
Taxation  Code  Section  11926.   Accordingly,  San  Francisco  is 
free  to  impose  its  transfer  tax  upon  deeds  in  lieu  of  fore- 
closure. £iie   question,  tnen,  is  wnetner  tne  San  Francisco 
ordinance  does  include  deeds  in  lieu  of  foreclosure  witnin  tne 
documents  suoject  to  transfer  tax. 

Section  2    or  tne  San  Francisco  ordinance  provides: 

"Tnere  is  hereoy  imposed  on  each  deed,  instrument  or 
writing  by   whicn  any  lands,  tenements,  or  otner 
realty  sold  witnin  tne  City  and  County  of  San 
Francisco  shall  oe  granted,  assigned,  transferred  or 
otnerwise  conveyed  to,  or  vested  in,  tne  purcnaser  or 
purcnasers,  or  any  otner  person  or  persons,  oy  his  or 
tneir  direction,  wnen  the  consideration  or  value  of 
tne  interest  or  property  conveyed  (exclusive  of  tne 
value  of  any  lien  or  encumorances  remaining  tnereon 
at  tne  time  of  sale)  exceeds  one  nundred  dollars 
($100) ,  a  tax  at  tne  rate  of  two  dollars  and  fifty 
cents  ($2.50)  for  eacn  five  nundred  dollars  ($500)  or 
fractional  part  tnereof." 

Section  14  of  tne  ordinance  provides  tnat  tne  Recorder 
snail  interpret  tne  ordinance's  provisions  "consistently  witn 
those  Documentary  Stamp  Tax    Regulations  adopted  oy  tne  Internal 
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Revenue  Service  of  tne  United  States  Tceasuc/  Department  wnicn 
relate  to  the  Tax  on  Conveyances  and  identified  as  Sections 
47.43oi-i,  47.4361-2  and  47.4362-i  of  Part  47  of  Title  26  of 
tna  Code  of  Federal  Regulations,  as  tne  same  existed  on 
Noven\Der  6,  19o7".   CFR  Section  47.4361-i  (aj  (4)  {iit    defines 
"sold"  as  follows: 

"Tne  term  "sold"  imports  a  transfer  of  an  interest 
for  a  valuaDle  consideration,  wnicn  ma/  involve  money 
or  anything  of  value." 

A  deed  in  lieu  of  foreclosure  falls  witnin  tnis  definition 
since  it  effects  a  transfer  of  tne  property  for  a  valuaole 
consideration,  i.e.,  cancellation  of  tne  mortgage  deot.   Tnis 
is  confirmed  oy  CE'R   Section  47.4iol-2  whicn  provides,  in  part, 
as  follows: 

"(aj  Conveyances  suoject  to  tax.   Tne  following  are 
examples  of  conveyances  suoject  to  tne  tax: 

•    •    • 

(3j  a  conveyance  oy  a  defaulting  mortgagor  to  tne 
mortgagee  in  consideration  of  the  cancellation  of  tne 
mortgage  deot  .  .  .  ." 

Railroad  Federal  Savings  and  Loan  Association  v.  United 
State3"~Tc«C.A. ,  2  CIR.,  UO)  l35  F.2I  23U,  neld  tnat  tne  Former 
feJeral  "Documentary  Stamp  Tax",  wnicn  was  virtually  identical 
to  San  Francisco's  Documentary  Transfer  Tax  Ordinance,  was 
applicaole  to  deeds  in  lieu  of  foreclosure.   (Accord:   Mutual 
Life  Ins.  Co.  of  New  Yor<  v.  United  States  (U.S.  Court  of 
CiaEms)  llil  F.  Supp.  60S.J 

Under  tnese  autnorities  it  is  clear  tnat  San  Francisco's 
Real  Property  Transfer  Tax  Ordinance  applies  to  deeds  in  lieu 
of  foreclosure. 

Question  2. 

In  dealing  with  the  oasis  upon  wnicn  tne  tax  is  computed, 
CFR  Section  47.43bl-l  (Dj  provides,  in  part,  as  follows: 
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"The  tax  is  cased  jpon  tne  net  consideration  wnece  it 
is  definite  in  an\ojnt,  or  may  be  definitely  deter- 
mined.  Tne  tax  is  oased  upon  net  value  wnere  tne 
annount  of  tne  consideration  is  indefinite,  or  is  left 
open  to  be  fixed  by  future  contingencies.   In  deter- 
mining tne  amount  of  tne  net  consideration  for,  or  net 
value  of,  the  realty  conveyed,  only  tne  amount  of  tne 
liens  and  encu.norances  on  tne  property  existing  oefore 
tne  sale  and  not  removed  thereoy  may  oe  deducted." 

Regarding  deeds  in  lieu  of  foreclosure,  CFR   Section  47.4361-2 
(a)  (i)  provides  tnat  ".  .  .  [tjhe  tax  is  computed  on  tne  amount 
of  tne  unpaid  mortgage  deot  plus  unpaid  accrued  interest." 
Based  upon  tnese  sections,  the  tax  on  a  deed  in  lieu  of  foreclo- 
sure would  oe  properly  computed  upon  tne  balance  of  principal 
and  accrued  interest  due  on  tne  mortgage,  plus  any  additional 
sum  paid  in  casn  or  otner  consideration  oy  tne  mortgagee  to  tne 
mortgagor.   Tnis  formula  was  approved  in  Ra i Ir oad  Fede r a 1 

Savings  and  Loan  Association  v. United  States,  supra,  and  in 

Mutu"a"r~Lrfe  Ins.  Co.  of  New  Yoric  v.  United  States,  supra . 

Question  3. 

Tnere  are  two  grounds  for  tne  conclusion  t»iat  Revenue  and 
Taxation  Code  Section  11926  does  not  preclude  collection  of 
transfer  tax  on  foreclosure  deeds.  Not  only  is  San  Francisco, 
as  a  cnartered  city  and  county,  expressly  exempted  from  compli- 
ance witn  tne  section  but  tne  section  itself  does  not  pronioit 
transfer  tax  on  foreclosure  deeds  out  only  or\  deeds  in  lieu  of 
foreclosure . 

CFR  Section  47.4361-2  (a)  {4j  includes,  among  conveyances 
suoject  to  tax,  the  following: 

"Deeds  given  oy  masters  in  cnancery,  sneriffs,  clerKs 
of  court,  etc.,  for  realty  sold  under  foreclosure  or 
execution. " 

Tne   oroad  coverage  of  tnis  section  would  include  as  taxable 
transactions  trustee's  deeds  given  pursuant  to  power  of  sale 
provisions  in  deeds  of  trust  and  mortgages  as  well  as  deeds 
given  under  judgments  of  foreclosure.   A  trustee's  deed  clearly 
comes  witnin  tne  CFR   definition  of  "sold".   It  is  a  transfer  of 
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an  interest  (tne  mortgagor's  property  interest)  for  a  vaiuaole 
consideration  (tne  Did,  wnetner  casn  or  credit,  and  costs  if 
paid  oy  tne  purcnaser). 

Qj33tion  4. 

Section  5  of  tne  Real  Property  Transfer  Tax  Ordinance  reads 
as  follows: 

"Exemptions.   Any  deed,  instrument  or  writing  to  wnicn 
tne  United  States  or  any  agency  or  instrumentality 
tnereof,  any  state  or  tecritor/,  or  political  suodivi- 
sion  thereof,  is  a  party  snail  De  exempt  from  any  tax 
imposed  pursuant  to  tnis  ordinance  wnen  tne  exempt 
agency  is  acquiring  title." 

National  Dan.<s  are  considered  agencies  and  instrumentali- 
ties of  the  United  States.   In  Mar Die  Mortgage  Co. v.  Francnise 

rax  dd  (19o6)  241  Cal.App.2d  26,    at  page  J2 ,  it  is  said  tnat: 

"National  Dan.<s  are  not  merely  private  Dusinesses, 
out  ratner  are  agencies  of  tne  United  States  .  .  .  ." 

Accord:   vVestern  L. Co. v^  State  Bd.  of  Equalization  (l:iJd)  11 

Cal.2d  15o,  IdS";  see  also,  d3"  Ops.  Cal.  Att/ .Gen .  o4 . 

Tna  same  is  true  of  Federal  savings  and  loan  associations. 
People  of  State  of  California  v.  Coast  Federal  Sav.  &  >^oan  Assn. 
(1:^51)  jS   F.Supp.  3ll,"at  page  3lo,  says: 


"Defendant  is  a  Federal  savings  and  loan  association 
.  ...   It  is  conceded  that  such  an  association  is 
an  instrumentality  and  agency  of  tne  United  States." 

Accord:   U-S^_v^  Harper  (1:^57)  241  F.2d  1J3,  105;  Gioson  v. 
First  f^defal  aavings  and  Loan  Association  (lii72)  l47  F.Supp. 
5o^,  5o2. 

Tne  exemption  from  transfer  tax  provided  oy  Section  5  of 
the  ordinance  would,  tnerefore,  apply  to  a  foreclosure  deed  or 
deed  in  lieu  of  foreclosure  wnicn  conveyed  title  to  a  national 
DanK  or  Federal  savings  and  loan  association. 
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Question  5. 

In  1981  tne  California  Legislature  enacted  Section  11927 
as  an  addition  to  the  Revenue  and  Taxation  Code.   (Cnapter  9d3, 
Statutes  of  19dl.)   Suodivision  (a)  of  tnat  section  reads  as 
follows: 

"Any  tax  imposed  pursuant  to  tnis  part  snail  not 
apply  with  respect  to  any  deed,  instrument,  or  otner 
writing  wnicn  purports  to  transfer,  divide,  or 
allocate  community,  quasi-community,  or  quasi-marital 
property  assets  between  spouses  for  tne  purpose  of 
effecting  a  division  of  community,  quasi-co.iununity , 
or  quasi-marital  property  wnicn  is  required  oy  a 
judgment  decreeing  a  dissolution  of  tne  marriage  or 
legal  separation,  oy  a  judgment  of  nullity,  or  oy  any 
other  judgment  or  order  rendered  pursuant  to  Part  5 
(co.TL-nencing  witn  Section  4J00}  of  Division  4  of  tne 
Civil  Code,  or  oy  a  written  agreement  oetween  tne 
spouses,  executed  in  contemplation  of  any  sucn 
judgment  or  order,  wnether  or  not  the  written 
agreement  is  incorporated  as  part  of  any  of  tnose 
judgments  or  orders." 

As  previously  demonstrated,  tnis  provision  of  general  state 
law  does  not  apply  to  tne  City  and  County  of  San  Francisco 
oecause ,  first.  Section  2  of  tne  state  Documentary  Transfer  Tax 
Act  specifically  exempts  chartered  cities  and  any  city  and 
county  from  compliance  with  tne  provisions  of  tne  act  and, 
second,  as  a  cnartered  city,  the  ordinances  of  the  City  and 
County  of  San  Francisco  relating  to  municipal  affairs  prevail 
over  conflicting  general  state  laws.   (Note:   Tne  legislative 
summary  of  S.B.  315  (wnich  was  enacted  as  Cnapter  935,  Stats. 
IJdlJ,  dated  August  12,  19dl,  prepared  for  tne  Assemoly  Revenue 
and  Taxation  Committee  recognizes  tnis  fact  oy  stating  that 
"[tjnis  Dill  will  not  apply  to  transfer  taxes  imposed  oy 
cnar ter  c  it ies . ") 

Tnere  is  no  exemption  in  tne  San  Francisco  ordinance  for 
tne  transfers  descrioed  in  Revenue  and  Taxation  Code  Section 
11927  (referred  to  nereinafter  as  "marriage  dissolution  deeds"). 
In  the  aosence  of  an  exemption,  it  is  clear  that  marriage 
dissolution  deeds  are  suDject  to  tax  under  Section  2  of  tne 
ordinance. 
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Under  Civil  Code  Section  SiOb,  "[tjne  respective  interests 
of  tne  husDand  and  wife  in  co.TumJnit/  property  daring  continuance 
of  tne  marriage  relation  are  present,  existing  and  equal  inter- 
ests."  Tnis  nas  oeen  construed  as  vesting  in  eacn  spouse  a 
one-naif  interest  in  tne  co.iimunity  property.   (Estate  of  Kelley 
(lirfSi)  122  Cal.App.2d  42,  43.)   Tnerefore,  if  co.timunlty  real 
property  is  conveyed  from  one  spouse  to  tne  otner  oy  a  marriage 
dissolution  deed  in  excnange  for  money  or  other  property, 
eitner  real  or  personal,  tnere  is  a  "transfer  of  an  interest 
for  a  valuaole  consideration"  and  a  one-half  interest  in  tne 
co.nmunity  real  property  nas  oeen  "sold"  as  tnat  term  is  defined 
in  CFR  Section  47.4ifal-l  (o)  (ii). 

fne  division  of  community  property  in  connection  i*itn  a 
marital  termination  is  analogous  to  and,  in  its  consequences, 
is  a  specialized  form  of  real  property  partition.   (California's 
partition  law  is  found  in  Code  of  Civil  Procedure  Sections 
672.010,  et  seq. )   In  dealing  witn  partition  deeds,  2o  Code  of 
federal  Regulations  Section  47 .4361-2(d) (7)  provides  as  follows: 

"...  Tne  following  are  examples  of  conveyances  not 
suoject  to  tax: 


(7)  partition  deeds,  unless  for  consideration,  some 
of  tne  parties  taKe  shares  greater  in  value  tnan 
tneir  undivided'  interests,  in  wnich  event  a  tax 
attaches  to  eacn  deed  conveying  such  greater  snare 
computed  upon  tne  consideration  for  tne  excess." 

Accordingly,  wnen  a  partition  proceeding  results  in  one  party 
casing  a  greater  snare  in  a  parcel  of  property  tnan  tnat  party's 
co-ownersnip  interest,  a  tax  will  oe  due  oased  upon  tne  consid- 
eration given  for  such  greater  snare.   Similarly,  in  transfers 
between  spouses,  no  tax  will  oe  applied  to  tne  interest  previ- 
ously neld  D/  tne  grantee  spouse  but  if  that  grantee  ta/ces  a 
greater  share  than  his  or  her  undivided  interest,  a  tax  will  oe 
due  based  upon  the  consideration  for  tnat  additional  interest. 
Tne  transfer  is  taxaole  whetner  the  consideration  is  paid  in 
money  or  by  tne  exchange  of  otner  property,  eitner  real  or 
personal.   "A  conveyance  of  realty  in  exchange  for  otner 
property  .  .  ."  is  a  taxaole  transaction.   (26  CPA   Section 
47.4361-2,  subdivision  (a)  (1).) 
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Tne  enactment  of  Revenue  and  Taxation  Code  Section  11927 
is  itself  evidence  that,  unless  specifically  exempted,  marriage 
dissolution  deeds  are  taxaole  transfers.   Revenue  and  Taxation 
Code  Section  11911,  subdivision  (a),  descrioes  tne  transactions 
tnat  are  suoject  to  transfer  taxes  under  tne  state's  Documentar/ 
Transfer  Tax  Act.   (Tnis  language  is  in  general  adopted  by 
Section  2  of  tne  San  Francisco  ordinance.)   If  marriage  dissolu- 
tion deeds  had  not  been  suoject  to  transfer  taxes  under  tne 
language  of  Section  11911,  tnere  would  have  been  no  need  to 
enact  Section  11927  to  exempt  tne.n  from  taxaoility.   The  courts 
".  .  .  nave  traditionally  been  reluctant  to  interpret  a  statute 
in  such  a  way  as  to  render  it,  or  another  existing  provision, 
unnecessary."   (:|*x^iiss  v^  City  of  Oakland,  supra,  at  page  39d.> 
Therefore,  enactment  or  Section  11927  leads  to  tne  conclusion 
tnat,  witnout  it,  marriage  dissolution  deeds  are  suoject  to 
transfer  taxes. 

Question  6 .  v 

Article   XIIIA,    Section   4   of    tne   California   Constitution 

provides : 

II 

"Cities,  counties  and  special  districts,  oy  a  two- 
tnirds  vote  of  tne  qualified  electors  of  sucn  dis- 
trict, may  impose  special  taxes  on  such  district, 
except  ad  valorem  taxes  on  real  property  or  a  trans- 
action tax  or  sales  tax  on  tne  sale  of  real  property 
witnin  sucn  City,  County  or  special  district." 

Whetner  collection  of  transfer  taxes  on  future  transactions 
would  violate  tnis  constitutional  provision  if  taxes,  altnougn 
prescrioed  oy  pre-existing  ordinance,  had  not  previously  oeen 
collected  was  dealt  witn  in  City  Attorney  Opinion  No.  dl-2i>, 
dated  April  30,  19dl.   It  was  there  stated  tnat: 

"...  [ TJ ne  imposition  of  a  transfer  tax  under 
Ordinance  315-67,  as  amended,  was  complete  and  tne 
rate  established  at  its  present  level  oefore  tne 
prohibition  of  Article  13A,  Section  4,  became 
effective  [i.e.,  July  1,  197d].   Tne  San  Francisco 
Real  Property  Transfer  Tax  is,  tnerefore,  valid  and 
not  in  violation  of  Article  13A,  Section  4,  of  tne 
Constitution. 
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"Nor  would  past  f 
all  transactions 
future  collection 
a  violation  of  se 
Tnerefore,  tne  pa 
Recorder  not  to  c 
of  transactions  d 
city  and  county  f 
collected  or  from 
tices  and  collect 
transactions  cove 


allure  to  collect  the  transfer  tax  on 
covered  oy  tne  ordinance  render  tne 

of  tne  tax  on  all  sucn  transactions 
ction  4  of  Article  13A  .... 
St  practice  of  tne  San  Francisco 
ollect  transfer  taxes  on  the  types 
escriDed  .  .  .  would  not  estop  tne 
rom  retaining  tnose  taxes  that  were 

norf  correcting  tne  collection  prac- 
ing  transfer  taxes  on  ail  future 
red  oy  tne  ordinance." 


Tne  same  conclusions  apply  to  the  collection  of  transfer 
taxes  on  foreclosure  deeds,  deeds  in  lieu  of  foreclosure  and 
marriage  dissolution  deeds.   Tnese  conclusions  are  further 
DoLstered  oy  tne  recent  case  of  Pugh  v.  City  of  Sacramanto 
(1:^31)  119  Cal.App.id  435,  which  nelJ^tnai  a  Sacramento  city 
transfer  tax,  enacted  June  19,  I97d,  did  not  violate  tne 
constitutional  proniDition  under  Article  XIIIA,  Section  4  wnich 
oecame  effective  July  1,  197d. 


Respectfully  suomitted, 
GiORGiC  AGNOSr,  City  Attorney 


puty  City 


i^j/j^-j^!^^^^S^ 


HJL.fG/j: 
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APPROVED: 


Gb'OR 

City  Attorney 
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r   OPINION  NO.  82-36 


SUBJECT:         Promotion  of  Limited  Duty  Officers 

REQUESTED  BY:     JAMES  P.  SHANNON 

Deputy  Chief,  Administration 
San  Francisco  Police  Department 

PREPARED  BY:      STEPHANIE  M.  CHANG 

Deputy  City  Attorney 

QUESTION  PRESENTED 

Whether  limited  duty  police  officers  may  be  appointed 
to  promotive  classifications  if  they  fail  to  meet 
departmental  medical  standards  for  promotive  classifications 


No. 


CONCLUSION 


ANALYSIS 


Your  letter  of  inquiry  states  that  the  San  Francisco 
Police  Department  has  a  policy  of  allowing  police  officers 
to  remain  employed  in  the  department  despite  medical 
impairments  which  prohibit  them  from  being  qualified  to 
perform  the  full  range  of  police  duties.   Such  "limited 
duty"  officers  are  assigned  to  positions  where  they  are  not 
likely  to  have  to  exercise  police  authority  in  a  physical 
way.   You  have  asked  whether  such  limited  duty  officers  may 
be  appointed  to  promotive  classifications  if  they  fail  to 
meet  departmental  medical  standards  for  promotive 
classifications. 

Section  15.01(A)  of  the  Civil  Service  Commission  Rules 
provides  that  all  civil  service  appointees  must  meet 
accepted  medical  standards  and  medical  examination  of 
permanent  promotive  appointees  is  mandatory. 
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Section  15.03(A)(1)  of  the  Civil  Service  Commission 
Rules  provides  that  persons  who  fail  the  medical  examination 
must  be  rejected.   The  only  exception  is  for  persons  with 
medically  disqualifying  conditions  which  are  subject  to 
correction  within  a  reasonable  time.   (Civil  Service 
Commission  Rule  Section  15.03(A)(2).)   In  those  instances, 
the  appointment  can  be  validated  subject  to  the  employee 
passing  all  medical  requirements  within  five  (5)  months  of 
the  first  medical  examination  (Id.).   Employees  who  fail  to 
pass  the  medical  exaunination  within  the  approved  time  shall 
be  terminated  from  the  position  (Id.) . 

You  are  therefore  advised  that  unless  such  "limited 
duty"  officers  meet  the  medical  standards  for  the  permanent 
promotive  classification,  or  otherwise  qualify-  for  the 
above-mentioned  exception,  they  must  be  rejected  for 
permanent  promotive  appointment. 

Rejection  is  mandatory  regardless  of  whether  the 
medical  standards  require  a  level  of  fitness  which  is  not 
necessary  for  a  particular  position  within  the  promotive 
classification.   It  is  a  fundamental  rule  that  an  employee 
can  acquire  rights  to  a  particular  classification,  but 
cannot  acquire  rights  to  a  particular  position  within  a 
classification.   (See  Civil  Service  Commission  Rule 
Section  18.01.)   Therefore,  an  appointee  must  meet  all  the 
qualifications  for  the  promotive  classification  and  not 
merely  satisfy  the  requirements  for  a  "limited  duty" 
assignment  within  the  promotive  classification. 

Very  truly  yours. 


^  step;! 
Deputy  City  Attorney 


APPROVED: 

GEORGE  AGNKDST     ^^ 
City  Attorney 
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and  County  of  San  Francisco: 


Office  of  City  Attorney 


C*org«  Agnost, 
City  AHornay 


July    ]^,    ]P82 
■^    OPT^JTOM    NO.    82-  37 
TjcgaMtv  of   Hoi/^ing   a   Public  Meeting   on   a  Hoiic'ay 


Ma'-qaret   G.    Maguire 

Acting   Clerk,    Roarri   of   Supervisors 

Rurk   K.    rieiventha"' 
Deouty  City   Attornev 
Pose   Miksovsky 
T.egal    Intern 

nUEST'ION    PRESENTED 


i>s-»CUIVIENTS  DEPT. 

Jill  1  ^  law 

PUD  Lie  LIBRAMY 


May   a   hoar'l   or    comTiiRsion   of    the   <^ity   and   ^ountv  of   San 
^rancisco   hoirl    a    regular   meeting   on   a   lega"*    holiday? 


^^o. 


CONCLUSION 


TNTROnuCT^TON 


^t  the  request  o^  the  honorable  Doris  Ward,  a  meFihe''  o*^  the 
'^oard  of  SuDervisors,  vou  addressed  a  letter  to  this  office  on 
Sontember  18,  1981,  reauesting  an  opinion  as  to  the  legalitv  of  a 
San  Francisco  hoar^^  or  comTiission  holding  its  regular  meeting  on 
a  legal  hoii-^av.   We  have  concluded  that  such  meeting  is 
prohibited.   Our  analysis  follows. 

ANALYSTS 

A  holidav  has  been  defined  as 

1>  a  consecrated  day,  a  religious  festival,  (2)  a 
day  on  which  the  ordinary  occupations  are  suspended, 
a  '^av  of  exemption,  i.e.,  cessation  from  work,  a  day 
of  festivitv,  recreation,  or  amusement;  and  a  lenai 
holidav  is  a  dav  designated  and  set  apart  bv 
legislative  enactment  ^or  one  or  more  of  such 
purposes . 

'Mdai  V.  Backs  flQ33)  218  -"al.  «>« ,  105,  21  P. 2d  ''S?. 

All  public  acts  mav  be  performed  on  a  holidav  as  on  other 
'^avs  unless  prohibited  by  statute.   People  v.  Town  of  Lova^ton 
pons)  147  ^ai  .  774,  777,  82  «.  fi20;~Tn  re  Heckman  (1^28)  90  Cal  . 
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ADD.  700,  70R,  ?5<;  P.  SRSt  ?P  Ods.  Tal  .  Atty.  Gen.  28^5  (1^5^);  31 
od<?.  '^aT.  Attv.  Gen.  ?46.   The  auestion,  therefore,  is  whether 
anv  law  aoDlicabie  to  a  hoari^  or  cotitti  j  s  s  <  on  in  the  ^itv  and 
^nuntv  of  'lan  Francisro  prohibits  Puch  body  from  holding  its 
reaular  meeting  on  a  holidav. 


'lan  Francisco  Charter  ^^ection  3. SCO  orovides  in  relevant 


oart 


I 
I 


Fach  hoard  and  comnission  apoointed  bv  the 
Tiavor ,  or  otherwise  orovided  bv  this  charter,  shall 
have  powers  and  duties  as  follows: 

(a)  '^o  prescribe  reasonable  '-ules  and 
regulations  not  inconsistent  with  this  charter  for 
the  conduct  o^  its  affairs,  Tandi  for  the 
distribution  and  oer f or^iance  o*^  its  business.  .  .  . 

^f^  To  hold  meetings  at  regular  fixed  dates 
and  at  regular  meeting  Dlaces,  which  dates  or  d1 aces 
shall  not  b^  changed  exceot  as  in  the  manner 
D'ovided  bv  "Section  2.200  for  the  meeting  times  and 
places  o^  the  board  of  supervisors.   Al  ■"  such 
meetings  and  all  special  meetings  and  a''l  meetinas 
o*  all  committees,  whether  composed  of  more  than  or 
Tpss  than  a  ma-ioritv  of  the  parent  board  or 
commission,  shall  be  open  and  public.  .  .  . 

Charter  «?ection  2.200  provides  in  relevant  part: 

At  ■'''rOO  o'c'^ock  on  the  eighth  dav  of  January 
next  following  their  ejection,  the  newiv  elected  and 
continuing  members  of  the  board  of  supervisors  shall 
meet  at  the  legis'iative  chamber  in  the  City  Ha"'l, 
an^  thereafter  regular  meetings  shall  be  held  as 
fiye-^  bv  reso'^utipn.   f^mphasis  added.) 

Pursuant  to  Charter  «^ections  3.^00  and  2.200,  the  board  of 
supe'-v'sors  has  fixed  the  time  for  its  regular  meeting.   Section 
2.7  of  the  *^an  '^'rancisco  Administrative  "^ode  provides  in  relevant 
part: 
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The  hoa'^d  of  suoervisors  is  orohibited  bv  the  above 
orovision  of  the  A'^mi  ni  strat  i  ve  '^or^e  from  holding  its  regular 
moefinn  on  a  hoH'iay.   However,  nothing  in  the  Charter  or  in  the 
A'l'Tij  nistrati  ve  ^o<^e   Drevents  another  board  or  coTmiisRion  of  the 
^itv  and  ^ountv  o^  *^an  '^'''ancisco  from  holding  its  regular  meeting 
on  a  hoM-^ay.   Hence,  absent  controlling  state  law,  a  board  or 
commission  other  than  the  board  of  suoervrsors  may  hold  a  regular 
meeting  on  a  holiday. 

We  turn  our  attention  to  state  law  and  in  oarticuiar  to  the 
Rrown  Act  (Government  Code  ^ect^on  54950  et  seq.).   Government 
^ode  flection  54^50  provides: 

Tn  enacting  this  chanter,  the  Legislature 
finds  and  declares  that  the  public  commissions, 
boards  and  councils  and  other  public  agencies  in 
th^s  State  exist  to  aid  in  the  conduct  of  the 
oeople's  business.   Tt  is  the  intent  of  the  law  that 
their  actions  be  taken  ooenlv  and  that  their 
del  ib«»rations  be  conducted  onenlv. 

T'he  people  of  this  State  do  not  yield  their 
sovereignty  to  the  aqencies  which  serve  them.   The 
oeoole,  in  delegating  authority,  do  not  give  their 
public  servants  the  right  to  decide  what  is  good  *or 
the  oeoole  to  know  and  what  is  not  good  for  them  to 
know,   '^he  neon''e  insist  on  remaining  informed  so 
that  thev  may  retain  control  over  the  instruments 
thev  have  created. 

Government  '^ode  section  54954  orovides  in  relevant  part: 

The  legislative  bod"  o^  a  locai  agencv  shall 
provide,  bv  ordinance,  resolution,  bv-l aws ,  or  by 
whatever  other  rule  is  reau^red  for  the  conduct  of 
business  by  that  body,  the  time  for  holding  regular 
meetings.  .  .  .   T^  at  anv  time  anv  regular  meeting 
falls  on  a  holiday,  such  regular  meeting  shall  be 
hei'^  on  the  next  business  day.  .  .  .  (Emphasis 
a-^ded.) 

^or  the  ourooses  of  the  '^rown  Act,  the  term  "legislative 
body"  is  given  a  broad  definition.   Government  Code  Section  54952 
orovides  in  relevant  oa'-t: 

As  used  in  this  chapter,  "legislative  body" 
means  the  governing  board,  commission,  directors  or 
body  of  a  local  agency,  or  any  board  or  commisssion 
thereof  .... 


I 
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GovernTient  Code  Section  S4*^5;?.2  provides; 

^s  used  in  this  chanter,  "legislative  bodv"  also 
means  anv  board,  coTimi  ss'fon ,  committee,  or  similar 
mu''timember  bodv  which  exercises  any  authority  of   a 
legislative  bodv  of  a  local  agencv  delegated  to  it 
by  that  legislative  bodv. 

Government  Code  Section  S4P=i?.?  provides  \n    relevant  part: 

As  used  in  this  chaoter  "legislative  bodv"  also 
includes  anv  advisorv  commission,  advisorv  committee 
or  advisorv  bodv  of  a  local  aqencv,  created  by 
charter,  ordinance,  resolution,  or  bv  anv  similar 
♦^orma"'  action  of  a  legislative  body  or  member  of  a 
legislative  bodv  of  a  local  agency.  .  .  . 

»nd  Government  Code  <>ection  'i4<^S2.5  provides: 

As  used  in  this  chanter  "legislative  body"  also 
includes,  but  is  not  limited  to,  planninq 
_       commissions,  library  boards,  recreation  commissions, 
P       and  other  permanent  boards  or  commissions  of  a  local 
agency. 

Government  Code  "lection  S4PS1  orovides  in  relevant  part: 

As  used  i.n  this  chanter,  "local  aqencv"  means 
a  .  .  .  city,  whether  general  law  or  chartered  .  .  . 


For  the  purposes  of  the  Rrown  Act,  the  term  "local  aqency' 
is  a^so  given  a  broad  definition.   Government  Code  Section 
'i4'551.l  nrovides: 


T='or  the  nurposes  of  this  chanter,  and  to  the  extent 
not  inconsistent  with  federal  law,  the  term  "local 
aqencv"  shall  include  aM  nrivate  nonnrofit 
organizations  that  receive  public  monev  to  be 
expended  for  public  purposes  pursuant  to  the 
"Economic  Onnortunity  Act  of  ■i«>'54". 
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Anr!  HovernTient  '^orle  *?ection  S49ST.7  provir^es: 

"Local  aqency"  inclurles  any  nonprofit  corporation, 
createrl  hv  one  or  more  Tocai  agencies,  anv  one  of 
the  menhers  of  whose  board  of  liirectors  is  appointed 
bv  such  local  agencies  and  which  is  formed  to 
acquire,  construct,  reconstruct,  niaintain  or  operate 
anv  public  work  proiect. 

T«7e  do  not  attenipt  here  to  name  every  body  and  aqency  within 
the  ^itv  and  (^ountv  of  «;an  Francisco  to  which  the  above 
definitions  applv.   "^u^fice  it  to  say,  in  answer  to  the  question 
presented,  that,  pursuant  to  the  above  definitions,  the 
provisions  of  Section  "14954  aoplv  to  all  boards  and  commissions, 
including  the  board  o^  supervisors,  in  the  (^itv  and  County  of  San 
Francisco.   Fach  such  board  and  commission  is  prohibited  from 
hoMing  its  regular  meeting  on  a  holiday.   Such  meeting  shall,  be 
held  on  the  next  regular  business  day. 

See  27  Ops.  Cai .  Atty.  Gen.  123,  130-131  (1956): 

T.To  recognize  that  the  structure  and  method  of 
operation  of  loca''  governments  have  ■"  ong  been 
considered  to  be  a  matter  of  primary  concern  to  the 
local  level.   There  are,  however,  certain  aspects  to 
the  meetings  of  city  councils  which  are  of 
state-wide  concern.  .  .  . 

'"he  existence  of  devices,  loopholes  or 
subterfuges  which  tend  to  "cabin,  crib  or  confine" 
the  Public  from  free  access  to  the  meetings  and 
deliberations  of  their  local  aovernmentai  agencies 
is  contrarv  to  the  public  policy  of  this  state.   The 
preservation  of  this  public  poI icv  on  a  matter  so 
fundamental  to  our  form  of  government  is,  we 
believe,  a  matter  o^  state-wide  concern  as  to  which 
conflicting  local  laws  must  be  set  aside.  .  .  . 

'"o  insure  that  meetings  are  conducted  in  an  ooen  and  public 
manner,  the  Brown  Act  sets  forth  procedures  wherebv  this  end  will 
he  f»f  f  ectuated .   Among  such  procedures,  the  Rrown  Act  directs 
that  local  boards  and  commissions  make  provision  for  the  holding 
of  regular  meetings.   The  Rrown  Act  does  not  specify  when  a  local 
board  or  commission  must  meet,  but  does  state  that  a  local  board 
or  commission  agencv  must  meet  on  the  next  business  day  if  the 
regular  meeting  time  fa"'ls  on  a  holiday. 
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"^he  prohibition  aaainst  holding  a  regular  meeting  on  a 
hoi  i '^av  insures  that  peoD"*  e  who  would  normal  Iv  attend  the  meeting 
will  not  be  orec"' uded  fro-n  attending  because  of  religious 
orincioles  or  personal  Plans,   '''he  prohibition  is  consistent  with 
the  spirit  and  purpose  of  the  Brown  Act. 


You  are  so  advised. 


IMPROVED: 


GEO'^'Tc;  f^.^O'^'^ ,   frtv  Attorn 


ev 


01  O'^n 


i 


Respectfully  submitted. 


Attorney 


Deputy  '^Tty  Attorney 
Rose  Miksovsky 
Legal  Intern 
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G«org*  Agnost, 
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SUBJECT: 
REQUESTED  BY: 

PREPARED  BY: 


"t^   opinion  no.  82  -  38 

Reduction  of  Tax  Levy 

John  L.  Taylor 

Clerk,  Board  of  Supervisors 

Memorandum  dated  May  5,  1982 

Burk  E.  Delventhal 
Deputy  City  Attorney 
Timothy  S.  Woodall 
Law  Clerk 

* 

QUESTION  PRESENTED 

May  the  City  and  County  of  San  Francisco  reduce  the 
property  tax  rate  from  $1.19  to  52?;  for  the  remainder  of  fiscal 
year  1981-82  in  light  of  the  existing  surplus  in  the  budget? 


>JOCUiVii:.i>Ji;o  DLPT. 

■I'll     -.:L'    iMH? 

PUC'JC  LIEHAirV 


No. 


CONCLUSION 


INTRODUCTION 


You  have  asked  this  office  to  prepare  an  ordinance  which 
reduces  the  ad  valorem  tax  rate  for  fiscal  year  1981-82.   For 
reasons  set  forth  below,  it  is  legally  and  practically  impossible 
to  make  such  a  reduction.   Therefore,  we  have  not  prepared  such 
an  ordinance.   Our  research  disclosed  that  the  budget  for  1981-82 
made  provision  for  the  retention  of  surplus  not  to  be  expended  in 
1981-82.   The  Board  of  Supervisors  during  its  review  of  the 
1981-82  budget  could  have  reduced  these  retained  surpluses  and 
hence  the  tax  rate.   For  this  reason,  we  have  also  discussed 
below  the  entire  budgetary  process  for  the  purpose  of  explaining 
how  the  Board  of  Supervisors  in  its  annual  review  of  the  budget 
may  reduce  appropriations  to  surplus  and  thereby  reduce  the  tax 
rate  for  fiscal  year  1982-83. 

Your  request  focused  on  the  tax  rate.   In  order  to 
understand  the  reponse,  however,  you  must  view  the  tax  rate  in 
relation  to  all  other  budgetary  documents  of  which  the  tax  rate 
is  an  integral  part.   The  tax  rate  ordinance,  the  budget  and  the 
annual  appropriation  ordinance  are  legally  and  functionally 
interdependent.   One  may  not  be  changed  unless  the  others  are 
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too.   And  in  view  of  the  time  limits  and  practical  considerations 
discussed  below,  it  is  too  late  to  do  anything  with  regard  to  the 
1981-82  budget  and  appropriation  ordinance.   Therefore  the 
1981-82  tax  rate  cannot  be  changed. 

ANALYSIS 

The  fixing  of  the  tax  rate,  which  occurs  after  the  adoption 
of  the  annual  budget  and  the  annual  appropriation  ordinance,  is 
the  final  step  in  the  budget  and  fiscal  process  of  the  City  and 
County  of  San  Francisco.  The  annual  tax  rate  ordinance  is 
prepared  by  the  controller  and  submitted  to  the  Board  of 
Supervisors.   (Administrative  Code  Section  1.19).   Section  6.208 
of  the  Charter  imposes  the  duty  of  fixing  the  tax  rate  upon  the 
Board  of  Supervisors.   The  tax  rate  must  be  fixed  so  that  it 
proceeds,  together  with  the  total  amount  of  receipts  and  revenues 
estimated  to  be  derived  from  all  other  sources,  will  be 
sufficient  to  meet  all  expenditure  appropriations  made  by  the 
annual  apropriation  ordinance  (Charter  Section  6.208).!/ 

The  budgetary  process  begins  with  the  filing  by  each 
department  and  office  with  the  controller,  no  later  than  a  date 
fixed  by  the  Board  of  Supervisors  by  ordinance  of  a  detailed 
budget  estimate  for  that  department  or  office.  (Charter  Section 
6.200).  Administrative  Code  Section  3.17  sets  that  date  as  March 
1.   Charter  Section  6.200  requires  the  controller  to  consolidate 
budget  estimates  and  transmit  them  to  the  mayor,  together  with  a 
summary  and  recapitulation  of  such  estimates  arranged  so  as  to 
show  the  amount  of  proposed  expenditures  and  estimated  revenues 
in  comparison  with  the  current  and  previous  fiscal  year's 
expenditures  and  revenues.   Administrative  Code  Section  3.17 
requires  that  these  estimates  be  transmitted  to  the  mayor  no 
later  than  April  15. 

Charter  Section  6.200  also  requires  the  controller  to 
submit  at  that  time:   (1)  statements  showing  revenues  and 
receipts  for  the  last  complete  fiscal  year  and  for  the  first  six 
months  of  the  current  fiscal  year,  along  with  estimated  revenues 
and  receipts  for  the  last  six  months  of  the  current  fiscal  year 
and  for  the  ensuing  fiscal  year;  (2)  statements  of  the  amounts 

k'      Though  correctly  explained,  this  section  can  be  misleading 
in  view  of  Proposition  13.   Hence  the  tax  rate  must  be  fixed, 
within  the  limits  of  Article  XIIIA  of  the  California  Constitution 
so  that  the  property  tax  proceeds,  together  with  all  other 
receipts  and  revenues,  will  meet  all  expenditure  appropriations 
made.   Therefore  the  tax  rate  mechanism  no  longer  enables  the 
City  to  raise  whatever  amount  it  deems  necessary  to  fund  all 
public  undertakings. 
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required  for  interest  and  redemption  of  outstanding  bond  issues, 
and  for  tax  judgments  and  other  fixed  charges,  together  with 
estimates  of  interest  required  on  bonds  proposed  to  be  sold 
during  the  ensuing  fiscal  year,  as  well  as  statements  of  the 
city's  authorized  debt  and  judgments  outstanding  at  the  time  the 
budget  estimates  are  submitted. 

The  mayor  then  reviews  the  budget  estimates  and  may 
increase,  decrease  or  reject  any  item,  subject  to  certain 
exceptions  not  pertinent  herein.   Not  later  than  June  1,  the 
mayor  must  transmit  to  the  Board  of  Supervisors  the  consolidated 
budget  estimates  and  a  proposed  budget  for  the  ensuing  fiscal 
year,  including  a  detailed  estimate  of  all  revenues  of  each 
department  and  an  estimate  of  the  amount  required  to  meet  bond 
interest,  redemption  and  other  fixed  charges,  and  the  revenues 
applicable  thereto.   (Charter  Section  6.203;  Administrative  Code 
Section  3.17) . 

At  the  same  time,  the  mayor  must  submit  to  the  board  a 
draft  of  the  annual  appropriation  ordinance  for  the  ensuing 
fiscal  year.   The  board  must  enact  an  interim  appropriation 
ordinance  by  June  31,  and  adopt  the  proposed  budget  as  submitted 
or  amended  as  well  as  the  annual  appropriation  ordinance  no 
earlier  than  July  15  or  later  than  August  1,  the  latter  ordinance 
superseding  the  interim  appropriation  ordinance  (Charter  Section 
6.205)  . 

The  proposed  annual  appropriation  ordinance  that  comes 
before  the  board  is  prepared  by  the  controller  and  is  based  on 
the  proposed  budget  (Charter  Section  6.203).   In  fact,  the 
appropriation  ordinance  is  essentially  a  replica  of  the  proposed 
budget.   The  only  real  difference  is  in  legal  effect:   when  the 
appropriation  ordinance  is  enacted  into  law  by  the  Board  of 
Supervisors  it  appropriates  to  the  various  departments  the 
estimated  revenues  and  proposed  expenditures  contained  therein, 
and  authorizes  each  department  for  which  an  expenditure 
appropriation  has  been  made  to  use  the  money  so  appropriated  for 
the  purpose  specified  (Charter  Section  6.300). 

Included  among  the  appropriations  made  by  the  appropriation 
ordinance  for  fiscal  year  1981-82  and  for  most  other  fiscal  years 
are  appropriations  to  reserve  funds  and  to  surplus.   The  amounts 
appropriated  to  these  categories,  unlike  all  other  revenue 
appropriations,  are  not  earmarked  for  expenditure  during  the 
ensuing  fiscal  year,  but  instead  are  meant  to  protect  against  the 
possibility  of  revenues  falling  short  of  estimates,  to  provide 
for  unforeseen  emergencies,  and  to  husband  current  excess 
resources  for  future  years  when  they  might  be  needed.   Thus  by 
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appropriating  specified  amounts  of  revenue  for  expenditure 
purposes  as  well  as  for  non-expenditure  purposes  (surplus  and 
reserve  funds) ,  the  appropriation  ordinance  appropriates  all 
revenues  estimated  to  be  available  to  the  city  during  the  ensuing 
fiscal  year. 

A  reference  to  the  City  and  County  of  San  Francisco  Annual 
Appropriation  Ordinance,  Fiscal  Year  Ending  June  30,  1982,  may  be 
helpful  at  this  point.   At  page  39  of  that  document,  the  total 
city  and  county  revenue  appropriations  for  fiscal  year  1981-82 
(other  than  school  funds)  are  compiled  according  to  revenue 
sources.   This  summary  shows  the  amounts  of  revenue  the  City  and 
County  of  San  Francisco  was  expected  to  receive  during  fiscal 
year  1981-82  from  the  revenue  sources  listed.   These  sources 
include:   Current  Revenues,  Revenue  Transfer  In,  Equity  Transfer 
In,  Contribution  Transfers  In,  Use  of  Surplus,  and  Ad  Valorem 
Taxes.   "Current  Revenue"  refers  to  money  the  city  is  expected  tt) 
collect  during  fiscal  year  1981-82  by  way  of  taxes  (other  than  ad 
valorem  taxes),  fees,  licenses,  etc.   The  three  transfer 
categories  (Revenue  Transfer  In,  Equity  Transfer  In,  and 
Contribution  Transfers  In)  include  funds  expected  to  be  made 
available  to  the  city  in  more  indirect  ways  -  state  and  federal 
subventions,  transfers  from  special  funds,  and  so  on.   "Use  of 
Surplus"  involves  the  appropriation  of  surplus  revenue  from  the 
previous  fiscal  year  (1980-81)  for  current  fiscal  year  (1981-82) 
expenditure  purposes;  "Ad  Valorem  Taxes"  are  those  ad  valorem 
property  taxes  the  city  is  expected  to  raise  in  fiscal  year 
1981-82. 

Also  listed  among  the  revenue  sources  are  two  categories 
entitled  "Addition  to  Surplus"  and  "Budget  Revenue  Retained". 
They  seem  out  of  place  here  because,  unlike  the  other  categories 
of  revenue  sources,  they  do  not  emanate  from  sources  of 
revenues.   In  essence  they  are  not  really  revenue  sources  at  all 
but  rather  amount  to  appropriations  of  revenue  to  surplus  and 
reserve  funds.   To  reflect  this  fact,  the  amounts  listed  under 
these  categories  are  subtracted  from  the  City's  total  estimated 
revenues.  "Addition  to  Surplus"  lists  the  amount  of  anticipated 
revenues  not  appropriated  to  any  department  or  to  any  fund,  but 
which  is  instead  intended  to  be  held  as  surplus.    Money  in  this 
category  was  available  to  the  City  during  fiscal  year  1981-82  had 
additional  funds  been  necessary  for  any  purpose.   "Budget  Revenue 
Retained"  is  an  aporopr iation  of  revenue  to  the  various  reserve 
funds  listed  on  page  50  (Tax  Delinquency  Reserve,  Collective 
Bargaining  Fringe  Benefit,  Reserve  for  Capital  Items,  Reserve  for 
Capital  Items  -  Prior  Year,  Reserve  for  Property  Tax  Assessments, 
and  Contributed  Revenue  Reserve) . 
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The  last  of  these  reserve  funds,  the  "Contributed  Revenue 
Reserve,"  is  authorized  by  Section  26  of  the  Annual  Appropriation 
Ordinance,  Fiscal  Year  Ending  June  30,  1982.   Section  26  provides 
that  the  purpose  of  this  reserve  is  to  accumulate  receipts  in 
excess  of  the  year's  estimated  revenues,  said  receipts  to  be  used 
for  the  purpose  of  funding  the  subsequent  year's  budget.   As  a 
result  of  this  provision,  all  revenue  that  flowed  into  the  City 
Treasury  during  fiscal  year  1981-82  in  excess  of  that  estimated 
(and  therefore  appropriated)  by  the  annual  appropriation 
ordinance  went  into  this  fund  and  is  now  available  to  fund  fiscal 
year  1982-83's  budget.   In  fiscal  year  1981-82  about  $93.5 
million  from  1980-81's  surplus  was  used  to  help  fund  the  1981-82 
budget  ("Use  of  Surplus"  on  page  39  of  the  1981-82  Annual 
Appropriation  Ordinance);  an  additional  $23  million  of  the 
1980-81  surplus,  being  unnecessary  to  the  funding  of  the  1981-82 
budget,  was  retained  in  the  contributed  revenue  reserve  for  the 
purpose  of  being  used  along  with  other  excess  revenues  generated 
during  1981-82  to  help  fund  the  1982-83  budget. 

As  it  studies  the  proposed  budget  for  1982-83,  then,  the 
Board  of  Supervisors  will  be  able  to  examine  the  amounts  of 
expected  revenues  the  Mayor's  budget  proposes  to  appropriate  for 
non-expenditure  purposes.   If  the  terminology  used  in  the  1982-83 
budget  is  the  same  as  that  found  in  the  budf^et  for  1981-82, 
these  non-expenditure  estimated  revenues  will  be  listed  as 
"Addition  to  Surplus"  and  "Budget  Revenue  Retained",  the  latter 
consisting  of  appropriations  to  the  various  reserve  funds  (Tax 
Delinquency  Reserve,  Collective  Bargaining  Fringe  Benefit, 
Reserve  for  Capital  Items  -  Prior  Year,  Reserve  for  Property  Tax 
Assessments,  and  Contributed  Revenue  Reserve).    If  in  its 
discretion  the  Board  determines  that  the  amounts  appropriated  to 
surplus  or  any  of  the  reserve  funds  are  too  high,  it  may  reduce 
those  appropriations  pursuant  to  its  authority  to  decrease  or 
reject  any  item  in  the  proposed  budget  (Charter  Section  6.205). 
The  board  may  then  appropriate  the  freed  revenues  for  expenditure 
purposes  which  would  otherwise  be  funded  by  property  taxes, 
thereby  making  it  possible  to  reduce  those  taxes.   As  an  example, 
the  board  could  decide  that  that  portion  of  the  1981-82  surplus 
which  the  proposed  1982-83  budget  contemplates  not  spending  in 
1982-83  is  a  larger  reserve  than  prudent  fiscal  management 
requires  and  could  therefore  apply  more  of  this  surplus  to 
expenditure  purposes.   A  corresponding  downward  adjustment  in  the 
property  tax  rate  could  then  be  made  which  would  reduce  property 
tax  revenues  by  an  equivalent  amount. 

During  the  period  in  which  the  various  steps  are  being 
taken  with  respect  to  the  annual  budget  and  appropriation 
ordinance,  the  county  assessor,  in  compliance  with  the  provisions 
of  the  State  Revenue  and  Taxation  Code,  is  preparing  the  local 
assessment  roll,  which  lists  all  property  that  must  be 


^ 
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assessed  by  the  county  and  the  value  thereof.   The  assessor  must 
complete  the  assessment  roll  no  later  than  July  1  (Revenue  and 
Taxation  Code  Section  617)  ,  after  which  time  it  is  delivered  to 
the  controller.   On  or  before  the  19th  of  August  the  State  Board 
of  Equalization  transmits  to  the  controller  an  assessment  roll 
showing  the  assessments  which  state  law  requires  it  make  of  state 
assessed  property  located  in  the  county  (Revenue  and  Taxation 
Code  Section  756) . 

Thereafter,  on  or  before  the  28th  day  of  August,  the 
controller  prepares  and  submits  to  the  Board  of  Supervisors  the 
annual  tax  rate  ordinance  pursuant  to  Section  1.19  of  the  San 
Francisco  Administrative  Code.   The  tax  rate  ordinance  sets  the 
ad  valorem  property  tax  rate  to  be  used  in  computing  property 
taxes  for  the  current  fiscal  year.   Proposition  13,  now  Article 
XIIIA  of  the  State  Constitution,  sets  a  ceiling  on,  this  rate. 
For  most  property  that  ceiling  is  1%  of  its  full  cash  value  as 
recorded  on  the  1975  assessment  rolls. 

The  controller  is  further  authorized,  concurrently  and  in 
conjunction  with  his  submission  of  the  annual  tax  rate  ordinance, 
to  prepare  and  submit  to  the  Board  of  Supervisors  an  amendment  to 
the  annual  appropriation  ordinance  effecting  necessary 
adjustments  thereto  (Administrative  Code  Section  1.19).   Those 
adjustments  may  be  necessary  to  ensure  compliance  with  Charter 
Section  6.208's  requirement  that  the  estimated  proceeds  of  the 
tax  levy,  together  with  the  total  amount  of  receipts  and  revenues 
from  all  other  sources,  be  sufficient  to  meet  all  appropriations 
made  by  the  annual  appropriation  ordinance.   The  board  must  pass 
this  amendment  and  the  tax  rate  ordinance  on  or  before  September 
15  (Charter  Section  6.208).   Once  this  has  occurred  the 
controller  computes  and  enters  on  the  assessment  roll  the  taxes 
to  be  levied  on  the  property  listed  (Revenue  and  Taxation  Code 
Section  2152) . 

The  controller ,  on  or  before  the  fourth  Monday  in 
September,  is  required  to  deliver  the  assessment  roll  to  the 
assessor,  and,  on  or  before  October  16,  deliver  the  roll  on  which 
taxes  have  been  computed  to  the  tax  collector  (Revenue  and 
Taxation  Code  Section  2601).   All  taxes  on  personal  property  and 
half  the  taxes  on  real  property  are  due  on  November  1st  (Revenue 
and  Taxation  Code  Section  2605).   The  second  half  of  the  taxes  on 
real  property  are  due  on  February  1  (Revenue  and  Taxation  Code 
2606)  . 

A  review  of  this  process  indicates  the  disruptive  effect  a 
change  in  the  tax  rate  would  have  if  made  after  September  15. 
The  budget,  the  appropriation  ordinance  and  the  tax  rate 
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ordinance  are  so  interrelated  and  interdependent  that  one  cannot 
be  amended  without  amending  the  others.   Not  only  is  it  doubtful 
whether  they  could  be  legally  amended  after  September  15,  it 
would  be  impossible  to  do  so  after  November  1st,  when  half  the 
real  property  taxes  have  already  been  collected.   Given  these 
practical  and  legal  obstacles,  along  with  the  fact  that  the 
fiscal  year  is  already  over,  we  conclude  that  the  Board  of 
Supervisors  cannot  reduce  the  ad  valorem  property  tax  rate  for 
fiscal  year  1981-82. 

However,  the  proposed  budget  and  proposed  appropriation 
ordinance  for  fiscal  year  1982-83  are  now  before  the  board.   The 
whole  budget  process  is  designed  to  focus  the  attention  of  the 
Mayor  and  the  Board  of  Supervisors  on  the  various  items  of 
expenditure  identified  in  the  budget  and  on  the  various  revenue 
sources  and  allocations  thereof  treated  in  the  appropriation 
ordinance.   As  noted  above,  those  items  were  set  forth  in  the 
budget  and  appropriation  ordinance  for  1981-82,  reviewed  and 
adopted  by  the  Board  during  the  budgetary  process.   The  Board 
foresaw  and  made  provision  for  a  surplus  to  be  carried  forward  to 
the  next  year.   At  some  time  the  books  on  one  fiscal  year  must  be 
closed  and  attention  directed  to  the  next  fiscal  year.   At  that 
time  the  Mayor  and  Board  may  make  appropriate  executive  and 
legislative  decisions  regarding  whether  to  retain  revenues 
unappropriated  for  the  purposes  of  expenditure  (i.e.,  money 
retained  as  surplus  and  reserve)  to  ensure  their  availability  in 
the  ensuing  year.   To  the  extent  the  amount  of  revenue  earmarked 
for  surplus  and  reserve  is  reduced,  more  funds  will  be  available 
for  expenditure.   This  in  turn  would  result  in  a  downward 
adjustment  of  the  tax  rate  so  as  to  reflect  the  reduced  amount  of 
revenue  needed  from  that  source  to  meet  expenditure  requirements. 

Respectfully  submitted. 
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QUESTION  PRESENTED 

When  the  City  and  County  of  San  Francisco  grants  a  sum  of 
money  for  the  maintenance  or  operation  of  a  privately-owned 
building,  the  grant  having  been  deemed  to  serve  a  public  purpose,  is 
the  property  "controlled"  by  the  City  and  County  of  San  Francisco 
within  the  meaning  of  Police  Code  Section  675  so  that  signs  may  not 
be  posted  on  such  buildings? 

CONCLUSION 

No.   The  property  is  not  "controlled"  by  the  City  and  County 
of  San  Francisco  within  the  meaning  of  Police  Code  Section  675. 

INTRODUCTION 

In  a  letter  of  May  7,  1982,  the  Clerk  of  the  Board  of 
Supervisors,  at  the  direction  of  Supervisor  Lee  S.  Dolson,  inquired 
whether  political  signs  and  banners  on  city-financed  buildings  are 
prohibited.   Particular  reference  was  made  to  the  building  at 
3543-18th  Street  (hereinafter,  "the  building"). 

Our  investigation  reveals  the  following  facts.   The  registered 
owner  of  the  building  in  question  is  the  San  Francisco  Women's 
Center,  Inc.   This  corporation  is  a  private,  non-profit,  charitable 
institution.   In  1981,  the  Office  of  Community  Development  gave 
federal  money  for  the  planting  of  trees  on  the  sidewalk  in  front  of 
the  building,  as  well  as  in  front  of  other  buildings  in  the 
district.   Such  money  is  not  paid  to  the  owners  of  the  affected 
buildings,  but  is  directed  either  to  the  Department  of  Public  Works 
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or  to  the  Friends  of  the  Urban  Forest.   The  money  in  question  was 
part  of  a  urban  improvement  program  for  the  entire  neighborhood  and 
was  not  soecifically  allocated  to  the  Women's  Center.   An  artist  who 
proposed  painting  a  oarticular  mural  at  the  building  in  question  was 
also  paid  by  the  Office  of  Community  Development,  but  again  no  money 
was  specifically  allocated  to  the  Women's  Center.   According  to  the 
Office  of  Community  Development,  the  building  in  question  was  chosen 
because  many  people  attend  activities  and  exhibitions  there.   Thus, 
the  San  Francisco  Women's  Center  has  not  actually  received  a  grant 
from  the  City  or  other  governmental  entity.   The  Center  has  since 
posted  a  sign  regarding  a  ban  on  nuclear  weapons  on  the  front  of  the 
building. 

ANALYSIS 

The  posting  of  political  signs  on  the  building  at  3543-18th 
Street  is  not  prohibited  by  Police  Code  Section  675  because  this 
section  is  not  applicable  to  the  activities  under  consideration. 
Furthermore,  any  grant  of  money  given  for  the  improvement  of  a 
private  building  may  not  contain  conditions  which  prohibit  the 
exercise  by  the  grantees  of  constitutional  rights. 

Section  675  of  the  San  Francisco  Police  Code  regulates  the 
posting  of  signs  and  provides  in  relevant  part: 

(a)  The  term  "sign"  as  used  in  this  section 
shall  include  any  card,  banner,  handbill,  sign, 
poster,  printing,  writing,  drawing,  painting, 
decoration,  pictorial  reoresentation  or 
advertising  or  publicity  device  or  notice  of  any 
kind. 

(b)  It  shall  be  unlawful  for  any  person, 
firm,  corporation,  committee  or  organization, 
except  a  public  officer  or  employee  in  the 
performance  of  a  public  duty  or  unless  required 
by  ordinance  of  the  City  and  County  of  San 
Francisco  or  the  laws  of  the  State  or  of  the 
United  States^  to  affix  or  cause  to  affixed  any 
sign  on  any  public  curb,  lamp  post,  pole, 
hydrant,  bridge,  tree  or  obstruction  upon  any 
public  street  or  sidewalk,  or  on  or  over  any 
public  street  or  sidewalk,  or  on  or  over  other 
property  owned  or  controlled  by  the  City  and 
County  of  San  Francisco,  or  on  any  telephone  pole 
or  electrical  light  or  lamp  post  owned  or 
controlled  by  a  privately  owned  public  utility 
company,  except  that  street,  traffic,  bus  stop  or 
hosoital  signs  may  be  affixed  on  streets  or 
sidewalks  with  the  permission  of,  or  under  the 
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direction  of  the  Department  of  Public  Works. 
(Emphasis  added.) 

According  to  this  ordinance  signs  are  generally  not  allowed  on 
buildings  which  are  owned  or  controlled  by  the  Citv  and  County  of 
San  Francisco  except  for  the  enumerated  cases.   Section  675  of  the 
Police  Code  therefore  prohibits  the  posting  of  political  signs  on 
the  building  in  question  only  if  the  building  is  owned  or  controlled 
by  the  City  and  County  of  San  Francisco. 

The  building  at  3543-18th  Street  is  owned  by  the  San 
Francisco  Women's  Center,  Inc.  and  is  not  controlled  by  the  City  and 
County  of  San  Francisco.   The  City  and  County  of  San  Francisco  has 
not  leased  or  rented  the  building  in  question  for  a  public  use  or 
purpose.   The  building  is  used  by  the  San  Francisco  Women's  Center, 
Inc.  for  their  purposes.   Furthermore,  the  acceptance  of  a  grant  may 
not  be  deemed  to  cede  ownership,  possession,  or  control  of  a 
building  to  the  City  and  County  of  San  Francisco  so  as  to  place  the 
building  within  the  meaning  of  Police  Code  Section  675. 

Past  decisions  have  established  that  the  contribution  of 
federal,  state,  county  or  municipal  funds  to  a  privately  owned  or 
ooerated  charity  or  trust  does  not  change  the  nature  and  character 
of  its  operation  or  give  the  contributing  source  the  right  to  manage 
or  control  its  ooeration.   See  Simkins^v.  Moses  H.  Cone  Memorial 
Hospital  (M.D.N.C.  1962)  211  F.Supp.  628;  Khourv  v.  Community 
Memorial  Hospital,  Inc.  (1962)  203  Va.  236,  123  S.E.2d  533;  Wood  v. 
Hogan  (W.D.Va.  1963)  215  F.Supp.  53;  Stanturf  v.  Sipes  (W.D.  Mo. 
1963)  224  F.Supo.  883,  aff'd  335  F.2d  224. 

These  cases  involved  hospitals  which  received  funds  from 
the  federal  government  through  the  Hill-Burton  Act.   (The 
Hill-Burton  Act  was  enacted  by  Congress  July  1,  1944,  c.  373,  Title 
6,  Chapter  601  as  amended  August  13,  1946,  c.  958,  !5  2,  60  Stat. 
1041  as  amended  October  25,  1949,  c.  7z^,  S  6,  63  Stat.  900,  July 
12,  1954,  c.  471,  S  4(a),  68  Stat.  464.)   42  U.S.C.  Section  291e(f) 
provided  that  applicants  had  to  provide  assurances  that  facilities 
constructed  with  Hill-Burton  monies  would  be  made  available  without 
regard  to  "race,  creed  or  color".   At  the  same  time,  42  U.S.C. 
Section  291m  provided  that: 

Except  as  otherwise  specifically  provided, 
nothing  in  this  subchapter  shall  be  construed  as 
conferring  on  any  Federal  Off^er  or  employee  the 
right  to  exercise  any  supervision  or  control  over 
the  administration,  personnel,  maintenance,  or 
ooeration  of  any  hospital,  diagnostic  or 
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treatment  center,  rehabilitation  facility,  or 
nursing  home  with  respect  to  which  any  funds  have 
been  or  may  be  expended  under  this  subchapter. 

In  Stanturf  v.  Sipes,  plaintiff  sought  recovery  for  the 
alleged  refusal  of  defendants  to  admit  him  to  the  Wright  Memorial 
Hospital  either  as  a  paying  or  a  charity  patient.   The  court  held 
that  the  granting  of  Hill-Burton  funds  did  not  render  the  private 
hospital  a  public  institution  or  a  federal  agency.   The  court 
stated  at  224  F.Supp.  890: 

It  is  the  general  rule  of  law,  which  I  think  will 
not  be  disputed,  and  does  not  require  citation  of 
authorities,  that  ordinarily  the  granting  of 
funds,  or,  shall  we  say,  the  contribution  of 
funds  by  either  a  state,  county  or  municipality 
to  a  privately  owned  or  operated  charity  or 
trust,  does  not  make  of  it  a  public  charity  or 
trust,  does  not  change  the  nature  and  character 
of  its  operation,  nor  does  it  give  any  such 
contributing  source,  the  right  to  manage  or 
control  the  ooeration  of  the  charity.   (Emphasis 
added .) 

The  court  noted  in  addition,  at  890-891,  that  Section  291m  of 
the  Act  itself  disclaimed  any  intent  by  the  federal  government  to 
exert  any  influence  whatsoever  in  the  operation  of  Hill-Burton 
funded  hospitals. 

With  respect  to  the  nature  and  character  of  a  private  hospital 
which  has  received  state  and  federal  funds,  the  court  quoted,  at 
892,  from  the  Khoury  decision  as  follows: 

The  hospital  is  not  owned  by  the  federal  or  state 
government,  albeit  federal  and  state  funds  may 
have  made  its  construction  possible.   It  is  not 
an  instrumentality  of  government  for  the 
administration  of  any  public  duty,  although  the 
service  it  performs  is  in  the  public  interest. 
Its  officers  are  not  appointed  bv  and  are  not 
representatives  of  government,  notwithstanding 
that  their  authority  stems  from  legislative 
enactments.   Under  these  circumstances,  the 
hospital  falls  squarely  within  the  time-honored 
definition  of  a  private  corporation. 
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The  fact  that  certain  conditions  were  attached  to  the  grant 

of  Hill-Burton  funds  did  not  convert  a  private  hospital  into  a 

public  one.   The  Stanturf  court,  at  893,  aqain  quoted  from  the 
Khoury  decision  as  follows: 

The  evidence  does  not  disclose  that  any 
conditions  were  attached  to  the  funds  contributed 
bv  the  Commonwealth  to  the  hospital.   The  only 
conditions  connected  with  the  federal  funds  were 
that  the  hospital  was  required,  before  obtaining 
such  funds,  to  give  assurances  that  it  would 
treat  certain  indigent  patients  free  of  charge 
and  that  no  person  would  be  denied  admission 
because  of  race,  creed  or  color.   These 
conditions  are  completely  insufficient  to  convert 
the  hospital  into  a  public  hospital. 

In  the  instant  matter,  the  appropriations  were  not  subject  to 
any  conditions  or  limitations  on  the  use  of  the  building  for 
exercise  of  First  Amendment  rights.   Nor  may  such  limitations  be 
constitutionally  imposed. 

The  court  stated  in  Frost  v.  Railroad  Commission  (1925)  271 
U.S.  583,  593-504,  70  L.Ed  1101,  46  S.Ct.  347: 

Tt  would  be  a  palpable'  incongruity  to  strike 
down  an  act  of  state  legislation  which,  by  words 
of  express  divestment,  seeks  to  strip  the  citizen 
of  rights  guaranteed  by  the  Federal  Constitution, 
but  to  uphold  an  act  by  which  the  same  result  is 
accomplished  under  the  guise  of  a  surrender  o^  a 
right  in  exchange  for  a  valuable  privilege  which 
the  state  threatens  otherwise  to  withhold.   It  is 
not  necessary  to  challenge  the  propositon  that, 
as  a  general  rule,  the  state,  having  power  to 
deny  a  privilege  altogether,  may  grant  it  upon 
such  conditions  as  it  sees  fit  to  impose.   But 
the  power  of  the  state  in  that  respect  is  not 
unlimited;  and  one  of  the  limitations  is  that  it 
may  not  impose  conditions  which  require  the 
relinquishment  of  constitutional  rights.   If  the 
state  may  compel  the  surrender  of  one 
constitutional  right  as  a  matter  of  its  favor,  it 
may,  in  like  manner,  comoel  a  surrender  of  all. 
It  is  inconceivable  that  guaranties  embedded  in 
the  Constitution  of  the  United  States  may  thus  be 
manipulated  out  of  existence.   (Emphasis  added.) 


John  L.  Taylor  6  July  15,  1982 


In  this  regard,  the  court  stated  in  Bagley  v.  Washington 
Township  Hospital  Dist.  (1966)  65  Cal.  2d  499,  505,  55  Cal.  Rptr. 
401,  421  P. 2d  409: 

On  the  other  hand,  we  cannot  accept  the 
apoarent  suggestion  of  some  few  cases  that 
government  may  never  condition  the  receipt  of 
benefits  or  privileges  upon  the  non-assertion  of 
constitutional  rights.   (Emphasis  in  original.) 

When  government  imposes  conditions  upon  the  enjoyment  of  publicly 
conferred  benefits  despite  a  resulting  qualification  of 
constitutional  rights, 

.  .  .  government  bears  a  heavy  burden  of 
demonstrating  the  practical  necessity  for  the 
limitation.   At  the  very  least  it  must  establish 
that  the  imoosed  conditions  relate  to  the 
purposes  of  the  legislation  which  confers  the 
benefit  or  privilege. 

Bagley,  supra,  65  Cal.  2d  505-506.   The  court  continued,  at  506: 

Not  only  must  the  conditions  annexed  to  the 
enjoyment  of  a  publicly  conferred  benefit 
reasonably  tend  to  further  the  purposes  sought  by 
conferment  of  that  benefit  but  also  the  utility 
of  imposing  the  conditions  must  manifestly 
outweigh  any  resulting  impairment  of 
constitutional  rights. 

A  condition,  prohibiting  political  signs,  does  not  relate 
to  the  purpose  of  the  money  given  for  the  improvement  of  the 
building  in  question.   The  public  purpose  underlying  appropriations 
of  money  for  the  painting  of  a  mural  at  the  building  and  for  the 
planting  of  trees  on  the  sidewalks  in  front  of  the  building  could 
never  justify  a  restriction  of  First  Amendment  rights. 

CONCLUSION 

No  public  funds  were  paid   to  the  San  Francsico  Women's 
Center,  Inc.   Even  if  the  Center  had  been  the  actual  payee  of  public 
funds,  such  monies  do  not  make  a  private  non-profit  charitable 
corporation  a  City  owned  or  controlled  property  within  the  meaning 
of  Section  675(b)  of  the  Police  Code.   Moreover,  no  conditions  were 
attached,  nor  could  any  conditions  be  attached,  to  appropriations  of 
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money  for  the  painting  of  a  mural  or  the  planting  of  trees  which 
could  ever  justify  a  restriction  of  First  Amendment  rights  by  the 
prohibition  of  political  signs  on  the  building.   For  these  reasons, 
you  are  advised  that  the  posting  of  the  sign  on  the  San  Francisco 
Women's  Center,  Inc.  building  does  not  violate  Police  Code  Section 
675(b)  . 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


APPROVED: 


Bur^TE.  Delventhal 
Deputy  City  Attorney 

Thomas  J.  Owen 
Deputy  City  Attorney 

Daniela  Lauenburg 
Legal  Intern 


GEORGE  ^GNOStN 
City  Attorney 
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\y  and  County  of  San  Francisco: 


Office  of  City  Attorney 


G*org«  Agnost, 
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fiUBvIECT: 


REQUESTED  BY: 


PREPARED   BY; 


Preemption  of  Local  Requlation  Prohibitinq 
Possession  of  Firearms  by  Off-Duty  Police 
Officers  on  Public  Premises  Where  Alcholic 
Beverages  Are  Being  Served  or  f?old 

Hon.  Ouentin  L.  Kopp 

President,  Board  of  Supervisors   ^oculVIci^  i6  DtPf. 
(oral  request  June  ?8 ,  1Q82) 

Burk  E.  Delventhal 
Thomas  J.  Owen 
Deputy  City  Attorneys 

QUESTION  PRESENTED 


PUC'-SC  UDBAWY 


Does  state  law  oreemot  a  local  ordinance  prohibiting  the 
possession  of  firearms  bv  off-dutv  police  officers  while  on  the 
premises  of  a  business  open  to  the  public  where  alcoholic 
beverages  are  being  sold  or  served? 


No. 


CONCLUSION 


INTRODUCTION 


In  an  oral  request  made  on  June  28,  1<582,  you  asked  this 
office  to  preoare  a  written  opinion  memorializing  certain  advice 
given  to  the  Board  of  Supervisors  during  a  hearing  on  a  proposed 
ordinance  that  would,  inter  alia,  prohibit  the  oossession  of 
firearms  by  off-duty  police  officers  while  on  public  premises 
where  alcoholic  beverages  are  being  sold  or  served. 
Soecif ically ,  the  question  addressed  the  issue  of  preemption  of 
such  a  regulation  bv  state  law. 

Between  the  time  this  opinion  was  requested  and  the  time  it 
was  oreoared,  the  proposed  legislation  was  amended  to  exempt  all 
police  officers,  off-dutv  as  well  as  on-duty,  from  the  scope  of 
its  coverage.   Thus,  the  question  of  local  requlation  of  the 
possession  of  firearms  by  off-duty  police  officers  has  been,  in 
this  instance,  rendered  moot.   But  in  light  of  the  continuing 
interest  in  this  tooic  and  the  possibility  of  future  legislative 
proposals  of  this  nature,  we  have  issued  the  following  opinion. 


35t.3315 


Room  206  Oty  Hall 


Son  Francitce  94102 


Quentin  L.  Kopp  2  July  Ifi,  1982 


Article  XT,  Section  7  of  the  California  Constitution 
provides: 

A  countv  or  citv  may  make  and  enforce  within  its 
limits  all  local  oolice  and  sanitary,  and  other 
ordinances  and  regulations  not  in  conflict  with 
general  laws. 

State  law  has  preempted  an  area  of  legislation  where:   (1) 
the  subject  matter  has  been  so  fully  and  completely  covered  by 
general  law  as  to  clearly  indicate  that  it  has  become  exclusively 
a  matter  of  state  concern;  (?)  the  subject  area  has  been 
partiallv  covered  by  general  law  couched  in  terms  as  to  indicate 
clearlv  that  a  oaramount  state  concern  will  not  tolerate  further 
or  additional  local  action;  or  (3)  the  subject  matter  has  been 
oartiallv  covered  by  qeneral  law,  and  the  subject  is  of  such  a 
nature  that  the  adverse  effects  of  a  local  ordinance  on  the 
transient  citizens  of  the  state  outweigh  the  possible  benefit  to 
the  municioality.   In  re  Hubbard  (1P(S4)  62  Cal.2d  119,  128,  41 
Cal.Rptr.  ?93,  39^  P. 2d  80^. 

Similarly,  local  legislation  conflicts  with  state  law 
where:  (1)    the  local  ordinance  regulates  or  proscribes  that 
which  state  law  regulates  or  proscribes  -  i.e.,  local  law 
"duplicates"  or  overlaps  state  law;  (2)  the  local  law  proscribes 
that  which  is  authorized  by  state  law;  or  (3)  local  law 
authorizes  that  which  the  state  law  has  proscribed. 

Hence  there  are  two  separate  questions  that  must  be 
examined.   Since  it  is  evident  that  the  subject  matter  has  not 
been  fully  and  completely  covered  bv  qeneral  laws  so  as  to  compel 
the  conclusion  that  the  subject  matter  has  become  exclusivelv  a 
matter  of  state  concern,  the  first  question  is  whether  the 
partial  regulation  is  couched  in  terms  manifesting  a  legislative 
intent  to  preclude  local  regulation.   And  absent  such  an  intent, 
is  the  subject  matter  of  such  a  nature  as  to  compel  a  judicial 
conclusion  that  the  adverse  effects  of  the  local  ordinance  on 
transient  citizens  outweigh  any  possible  benefit  to  the 
municipality? 

There  are  several  important  California  Penal  Code 
provisions  regarding  the  possession  of  firearms  bv  police 
officers.   They  provide  in  relevant  part  as  follows: 

S  12025  [Carrying  certain  firearms  without 
license! 
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(h)    Any  oerson  who  carries  concealecl  upon  his 
person  any  oistol,  revolver,  or  other  firearm 
caoable  of  being  concealer!  uoon  the  oerson 
without  having  a  license  to  carry  such  firearm  as 
provided  in  this  chaoter  is  guiltv  of  a 
misdemeanor,  except  any  person,  having  been 
convicted  of  a  crime  against  the  person,  property 
or  a  narcotics  or  dangerous  drug  violation,  who 
carries  concealed  uoon  his  oerson  anv  pistol, 
revolver,  or  other  firearm  capable  of  being 
concealed  uoon  the  person  without  having  a 
license  to  carrv  such  firearm  as  provided  in  this 
chapter  is  guiltv  of  a  public  offense  and  is 
punishable  by  imprisonment  in  a  state  prison,  or 
bv  imprisonment  in  a  county  jail  not  to  exceed 
six  months,  or  by  fine  not  to  exceed  five  hundred 
dollars  (SSOO) ,  or  by  both  such  fine  and 
imprisonment,  and  if  he  has  been  convicted 
previously  of  any  felony  or  of  any  crime  made 
punishable  by  this  chapter,  is  guilty  of  a  felony, 


^170'>1 .       [Persons  excepted  from  prohibition 
against  carrving  certain  firearms  without  license! 

Section  1?0?S  does  not  apply  to  or  affect  anv  of 
the  following: 

fa)   Peace  officers  listed  in  Section  830.1  or 
830.2  whether  active  or  honorably  retired,  other 
dulv  appointed  peace  officers,  full-time  paid 
peace  officers  of  other  states  and  the  federal 
government  who  are  carrying  out  official  duties 
while  in  California,  or  anv  person  summoned  bv 
anv  such  officers  to  assist  in  making  arrests  or 
preserving  the  peace  while  he  is  actuallv  engaged 
in  assisting  such  officer. 

*  *  * 


S12031  [Carrying  loaded  firearm  in  public  place 
or  street! 

fa)   Except  as  provided  in  subdivision  (b) ,  (c) , 
or  (d) ,  everv  oerson  who  carries  a  loaded  firearm 
on  his  person  or  in  a  vehicle  while  in  any  public 
place  or  on  anv""  public  street  in  an  incorporated 
city  or  in  any  public  place  or  on  any  public  . 
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street  in  a  prohibited  area  of  unincoroorated 
territory  is  guilty  of  a  misdemeanor. 

(b)   Subdivision  (a)  shall  not  apply  to  any  of 
the  following: 

(1)   Peace  officers  listed  in  Section  830.1  or 
830.2,  whether  active  or  honorably  retired,  other 
duly  appointed  peace  officers,  full-time  paid 
Deace  officers  of  other  states  and  the  federal 
government  who  are  carrying  out  official  duties 
while  in  California,  or  any  person  summoned  by 
any  such  officers  to  assist  in  making  arrests  or 
preserving  the  peace  while  he  is  actually  engaged 
in  assisting  such  officer. 


Sections  17071(a)    and  12031(b)(1)  exempt  police  officers  from 
state  regulations,  but  do  not  provide  positive  or  express 
authorization  for  police  officers  to  carry  guns.   There  is  an 
imoortant  distinction  to  be  made  between  an  exclusion  from  a 
state  prohibition,  whereby  the  state  leaves  unregulated  the 
excluded  activity,  and  a  state  authorization,  where  the  state 
creates  a  right  or  provides  for  the  issuance  of  permits  to  carry 
weaoons.   Peoole  v.  Commons  (1944)  64  Cal.ApD.2d  Supp.  Q2S, 
931-93''.   See  also  San  Francisco  City  Attorney  Opinion  No.  82-8. 
Since  the  state  has  left  this  area  unregulated,  the  City  and 
County  of  San  Francisco  may  legislate  upon  the  subject. 

The  courts  have  refused  to  find  in  the  scheme  of  state  laws 
any  imolied  intent  to  preclude  local  laws  from  regulating  those 
asoects  of  the  use  and  possession  of  arms  that  are  left 
unregulated  by  state  law.   See  People  v.  Commons,  suora.   The 
Commons  court  also  held  that  the  local  need  to  respond  to  the 
varying  dangers  associated  with  the  use  and  possession  of 
weapons,  and  the  benefits  following  such  local  regulation,  far 
outweigh  the  adverse  effects  on  the  transient  citizen. 

In  the  case  of  Long  ^each  Police  Officers  Association  v. 
City  of  Long  Reach  (1976)  61  Cal.App.3d  364,  132  Cal.Rptr.  349, 
plaintiffs  brought  suit  to  enjoin  enforcement  of  local 
regulations  restricting  the  display  and  discharge  of  firearms  by 
peace  officers.   In  upholding  the  validity  of  said  regulations, 
the  Court  of  Appeal  addressed  the  issue  of  preemption.   After 
holding  that  the  regulation  of  the  use  of  firearms  by  Long  Reach 
police  officers  was  not  exclusively  a  "municipal  affair,"  the 
court  stated  at  372: 

However,  the  city  is  free  under  its  police 
power,  article  XT,  section  7,  of  the  CalifornJ.a 


I 


Ouentin  L.  Kopp  S  July  16,  1<'82 


Constitution,  to  enforce  its  own  requlations  on 
the  subject  if  thev  are  not  in  conflict  with 
state  law  an'l  the  state  has  not  oreemptef^  the 
field.  (Citations  omitted.) 

In  determining  whether  the  state  has 
preempted  the  field,  we  look  to  the  oattern  of 
leqislation,  the  language  used  in  the  relevant 
Penal  Code  provisions,  and  the  nature  of  the 
subiect  matter.   (Citations  omitted.)   We  find 
nothing  in  those  three  determinants  which 
indicates  that  the  Legislature  intende^^  the  Penal 
Code  orovisions  to  preclude  a  more  cautious  use 
of  deadly  force  bv  local  police  agencies  than 
permitted  by  the  code  sections.   On  the  contrary, 
there  has  been  a  specific  indication  from  the 
Legislature  that  preemption  was  not  intended. 
'Citation  omitted.) 

In  IQ71  the  Legislature  added  section  R32  to 
the  Penal  Code,  requiring  all  persons  described 
in  that  chapter  as  peace  officers  to  receive 
training  in  the  exercise  of  powers  of  arrest  and 
in  the  carrving  and  use  of  firearms.   Subdivision 
(a)  of  that  section  specifically  provides  that 
"ffhe  course  of  training  in  the  carrving  and  use 
of  firearms  shall  not  be  renurred  of  anv  oeace 
officer  whose  employing  agency  prohibits  the  use 
of  firearms."   Obviously  the  Legislature 
contemplated  that  some  law  enforcement  agencies 
may  have  a  restrictive  policv  on  the  use  of 
firearms. 

Furthermore,  the  legislation  embodying  that 
provision  also  carries  this  statement:   "It  is 
the  intent  of  the  Legislature  in  enacting  this 
act  that  the  minimum  standards  described  in 
Section  ?  of  this  act  shall  be  designed  to  raise 
the  level  of  competence  of  peace  officers  where 
necessary  and  are  not  intended  to  supersede  state 
or  local  law  enforcement  policy  regarding  the  use 
of  firearms  or  the  exercise  of  powers  to 
arrest."   (Stats.  1Q71,  ch .  1504,  ?  3,  p.  2«»75; 
emphasis  added.) 
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Local  requlation  of  the  use  of  firearms  bv  oolice 
officers,  as  uoheld  by  the  Long  Beach  court,  inclurles  prohibition 
of  possession  of  firearms  by  off-dutv  oolice  officers  while  on 
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QUESTION  PRESENTED 
May  the  City  and  County  of  San  Francisco  direct  its  Employee 


Relations  Division,  when  negotiating  an 
memorandum  of  understanding,  to  require 
provision  win  approval  of  a  majority  of 
taking  effect? 


agency  shop  provision  in  « 
that  such  agency  shop 
affected  employees  before 


CONCLUSION 


No. 


INTRODUCTION 

Assembly  Bill  1693  was  approved  by  *the  Governor  and  filed  with 
the  Secretary  of  State  on  Seotember  22,  1981.   Stats.  1981,  Ch.  612, 
Section  2  amends  the  Meyers-Milias-Brown  Act  (hereinafter  MMBA)  by 
adding  Government  Code  Section  3502.5  thereto.   That  section 
provides  in  relevant  part; 


(a)  Notwithsta 
other  orovision  of 
law,  rule,  or  regu 
agreement  may  be  n 
agency  and  a  recog 
organization  which 
exclusive  or  major 
to  reasonable  rule 
and  enactments,  in 
As  used  in  thisvch 


nding  Section  3502,  or  any 
this  chapter,  or  any  other 

lation,  an  agency  shop 
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nized  public  employee 
has  been  recognized  as  the 
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s  and  regulations,  ordinances, 
accordance  with  this  chapter. 

apter ,  "agency  shop"  means  an 
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arranqement  that  requires  an  employee,  as  a 
condition  of  continued  employment,  either  to  join 
the  recognized  employee  organization,  or  to  pay 
the  organization  a  service  fee  in  an  amount  not 
to  exceed  the  standard  initiation  fee,  periodic 
dues,  and  general  assessments  of  such 
organization  for  the  duration  of  the  agreement, 
or  a  period  of  three  years  from  the  effective 
date  of  such  agreement,  whichever  comes  first.  . 

•   • 

(b)  An  agency  shop  provision  in  a  memorandum 
of  understanding  which  is  in  effect  may  be 
rescinded  by  a  majority  vote  of  all  the  employees 
in  the  unit  covered  by  such  memorandum  of 
understanding,  provided  that:   (1)  a  request  for 
such  a  vote  is  supported  by  a  petition  containing 
the  signatures  of  at  least  30  percent  of  the 
employees  in  the  unit;  (2)  such  vote  is  by  secret 
ballot;  (3)  such  vote  may  be  taken  at  anytime 
during  the  term  of  such  memorandum  of 
understanding,  but  in  no  event  shall  there  be 
more  than  one  vote  taken  during  such  term. 
Notwithstanding  the  above,  the  public  agency  and 
the  recognized  employee  organization  may 
negotiate,  and  by  mutual  agreement  provide  for, 
an  alternative  procedure  or  procedures  regarding 
a  vote  on  an  agency  shop  agreement. 

In  summary.  Government  Code  Section  3502.5(b)  provides  that: 

(1)  An  agency  shop  provision  in  a  memorandum  of  understanding 
which  is  in  effect  may  be  rescinded  by  a  majority  vote  of  all  the 
employees  in  the  unit  covered  by  the  memorandum  of  understanding. 

(2)  A  request  for  such  a  vote  must  be  supported  by  a  petition 
containing  the  signatures  of  at  least  30  per  cent  of  the  employees 
in  the  unit. 

(3)  The  vote  is  by  secret  ballot. 

(4)  The  vote  may  be  taken  at  anv  time  during  the  term  of  the 
memorandum  of  understanding,  but  in  no  event  shall  there  be  more 
than  one  vote  taken  during  such  term. 

(5)  Notwithstanding  the  above,  the  public  agency  and  the 
recognized  employee  organization  may  negotiate,  and  by  mutual 
agreement  provide  for,  an  alternative  procedure  or  procedures 
regarding  a  vote  on  an  agency  shop  provision. 

ANALYSIS 

The  question  you  have  posed  here  basicallv  tests  the  meaning 
of  the  last  provision  of  Section  3502.5(b).   Does  this  provision 
delegate  authority  on  the    local  level  to  negotiate  and  provide  for 


Quentin  L.  Kopp  3  July  15,  1982 


maioritv  approval  by  affected  employees  prior  to  the  implementation 
of  an  agency  shop  provision?  Or  does  it  delegate  authority  on  the 
local  level  only  to  negotiate  alternative  rescission  election 
procedures?   Are  there  limits  even  to  the  latter  authorization?   For 
example,  may  the  last  provision  of  Section  3502.5(b)  be  taken  to 
mean  that  the  Citv  and  a  recognized  emolovee  organization  may 
negotiate  and  agree  to  a  rescission  election  called  by  a  petition  of 
25%,  rather  than  30%,  of  the  employees  or  in  which  an  agency  shop 
may  be  rescinded  by  a  major itv  of  all  the  votes  cast,  rather  than  of 
the  all  the  employees  eligible  to  vote?  Mav  the  City  and  a 
recognized  employee  organization  negotiate  and  agree  that  a 
rescission  election  may  be  held  once  every  twelve  months  during  the 
term  of  a  memorandum  of  understanding,  rather  than  only  once  during 
such  term? 

Conversely,  may  the  City  and  a  recognized  employee 
organization  negotiate  and  agree  to  a  rescission  election  called  by 
a  petition  of  50%,  rather  than  30%,  of  the  employees  or  in  which  an 
agency  shop  may  be  rescinded  only  if  3/4  of  all  employees  eligible 
to  vote  cast  their  ballots  in  favor  of  rescission,  rather  than  a 
simole  majority  of  all  employees  eligible  to  vote  doing  so?  May  the 
Citv  and  a  recognized  employee  organization  negotiate  and  agree  that 
a  rescission  election  must  be  held  within  90  days  of  the  date  the 
agency  shoo  goes  into  effect  if  it  is  to  be  held  at  all,  rather  than 
allowing  employees  who  oppose  the  agency  shop  the  whole  term  of  the 
memorandum  of  understanding  in  which  to  gather  support  to  call  a 
rescission  election? 

In  framing  a  number  of  possible  interpretations  of  the  last 
provision  of  Section  3502.5(b),  we  have  purposely  grouped  them  so 
that  the  first  set  of  possibilities  either  requires  majority 
approval  before  an  agencv  shoo  agreement  may  take  effect  or  makes 
rescission  of  an  agency  shop  agreement  easier.   The  second  set  of 
possibilities  makes  a  rescission  election  more  difficult.   By  thus 
framing  and  grouping  the  possibilities,  we  seek  to  make  clear  the 
ultimate  issue  presented  by  your  question,  i .e.  the  balance  of  power 
amongst  employer,  labor  organization  and  individual  employee. 

Agency  Shop  Options 

Each  legislative  body  that  has  considered  the  implementation 
of  the  agency  shop  has  been  faced  with  competing  interests  on  the 
part  of  employers,  labor  organizations  and  individual  employees. 
Each  legislative  body  that  has  implemented  the  agency  shop  has  done 
so  in  a  way  which  reflects  a  legislative  determination  of  the  proper 
resolution  of  those  competing  interests  and  the  proper  allocation  of 
power  amongst  these  factions  so  as  best  to  serve  the  public  interest, 

As  will  be  seen  ia,  the  Appendix  to  this  opinion,  the  state 
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legislature  had  before  it  various  models,  agency  shop  laws  from  the 
federal  government  and  sister  states,  as  well  as  from  our  own 
state.   These  models  fall  into  four  categories,  or  options,  for 
implementation  of  an  agency  shop. 

First,  once  a  labor  organization  has  been  certified  as  the 
exclusive  representative  for  a  bargaining  unit  (with  a  concomitant 
duty  to  represent  all  employees  in  that  unit,  whether  union  members 
or  not) ,  a  service  fee  can  automatically  be  exacted  from  nonunion 
employees.   Examples  of  this  option  are  found  in  Connecticut  (state 
employment),  Hawaii  (public  employment),  the  Minnesota  Public 
Employment  Labor  Relations  Act  and  the  New  York  Civil  Service  Law. 

A  second  option  permits  the  employer  and  recognized 
representative  to  negotiate  agency  shop  agreements.   Examples  of 
this  option  are  found  in  the  Alaska  Public  Employment  Relations  Act, 
the  University  of  Maine  Labor  Relations  Act,  Michigan  (public 
employment) ,  Montana  (public  employment) ,  the  New  Jersey 
Emolover-Emoloyee  Relations  Act  (public  employment) ,  the  Vermont 
Municipal  Labor  Relations  Act  and  Washington  (public  employment  and 
the  Educational  Employment  Relations  Act), 

Neither  the  first  nor  the  second  category  emoowers  employees 
either  to  approve  or  to  rescind  an  agency  shop. 

A  third  option  requires  approval  by  employees,  either  before  a 
labor  organization  may  seek,  and  an  employer  may  accept,  an  agency 
shop  agreement  or  before  a  negotiated  agreement  may  take  effect. 
Examples  of  this  category  are  found  in  the  National  Labor  Relations 
Act  (hereinafter,  NLRA,  governing  the  private  sector)  prior  to  1951, 
the  Rodda  Act  (California  Government  Code  Section  3540  et  seq. , 
governing  public  school  employment) ,  earlier  Oregon  law  for  public 
emoloyees,  the  Washington  State  Higher  Education  Personnel  Law,  the 
Washington  State  Civil  Service  Law,  and  the  Wisconsin  State 
Employment  Labor  Relations  Act. 

In  the  examples  we  found  of  this  option,  the  prior  approval 
requirement  is  expressly  stated.   In  these  examoles,  employees  are 
also  allowed  to  call  by  petition  an  election  to  rescind  an  agency 
shop  agreement. 

A  fourth  option  empowers  an  employer  and  a  recognized 
representative  to  negotiate  an  agency  shop  agreement,  does  not  refer 
to  prior  employee  approval  but  allows  employees  by  petition  to 
initiate  rescission  elections.   Examples  of  this  category  are  found 
in  the  current  NLRA,  current  Oregon  law  regarding  public  employment, 
and  the  Wisconsin  Municipal  Employment  Relations  Act. 

To  summarize  the  options,  an  agency  shop  may  be  instituted  as 
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soon  as  an  exclusive  employee  representative  is  recognized,  or  an 
emplover  and  a  recognized  employee  represenative  may  negotiate  an 
agency  shop  agreement.   In  these  options,  there  is  no  requirement  of 
prior  employee  approval  and/or  the  opportunity  for  employees  to  call 
elections  to  terminate  an  agency  shop  or  to  rescind  an  agency  shop 
agreement.   On  the  other  hand,  employees  may  be  protected  against 
subjection  to  anv  agency  shop  agreement  which  does  not  have  majority 
approval  either  bv  requiring  prior  approval  or  by  allowing 
rescission  elections,  or  both.   The  decision  as  to  which  scheme 
shall  apply  is  made  in  the  enabling  statute  or  delegated  in  whole  or 
in  part  through  the  enabling  statute.   Any  of  the  choices  Is  within 
the  sound  discretion  of  the  legislators  and  will  be  upheld  by  the 
courts  as  long  as  there  is  some  reasonable  basis  for  the  choice  and 
it  does  not  conflict  with  federal  or  state  constitutional 
principles.   While  various  arguments  as  to  reason  and 
constitutionality  mav  be  presented  both  for  and  against  each 
possible  course  of  action,  all  of  the  choices  have  either  been 
accepted  without  challenge  or  have  withstood  challenge.   The 
question  remains  as  to  what  course  was  chosen  by  the  legislators  in 
this  state. 

The  MMBA 

A  comparison  of  the  relevant  provisions  of  the  MMBA  with  those 
of  the  NLRA  and  statutes  of  sister  states,  as  well  as  the  relevant 
provisions  of  the  Rodda  Act  in  our  own  state,  shows  that  the  MMBA 
falls  into  that  category  of  agencv  shop  laws  which  expressly  permits 
only  rescission  elections.   It  is  assumed  that  the  legislature,  in 
enacting  a  statute,  knew  the  existing  laws  and  anv  judicial 
constructions  thereof,  and,  by  treating  the  same  subject  in 
identical  or  substantially  similar  language,  intended  that  its 
statute  receive  a  like  interpretation.   The  presumption  of 
legislative  knowledge  and  intent  even  applies  to  a  statute  based  on 
or  patterned  after  a  federal  act  and/or  statutes  of  another  state. 
Belridge  Farms  v.  Agricultural  Labor  Relations  Board  (1978)  21 
Cal.3d  551,  557,  147  Cal.Rptr.  165,  580  P. 2d  665. 

It  must  be  remembered  that,  prior  to  1951,  the  NLRA  expressly 
required  majority  employee  approval  before  a  labor  organization 
could  seek,  and  an  employer  accept,  an  agency  shop  agreement.   That 
reouirement  was  specifically  rejected  in  1951  because  the  National 
Labor  Relations  Board  experience  demonstrated  that  prior  majority 
approval  was  almost  always  forthcoming.   For  this  reason,  no  court 
would  read  into  the  silence  of  the  current  NLRA  on  the  subject  of 
prior  approval  an  indication  that  such  approval  is  still  required  or 
may  be  negotiated. 

Similarly,  because  Oregon  Revised  Statutes  Section  243.650(10) 
specifically  rejected  pr-ior  approval  in  the  late  1970' s,  no  court 
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would  read  into  the  silence  of  the  current  Section  243.650(10)  on 
this  subject  an  indication  that  such  approval  is  still  required  or 
nay  be  negotiated.   Likewise,  neither  this  office  nor  any  court  may 
read  into  the  silence  of  the  cognate  provisions  of  the  MMBA  an 
indication  that  San  Francisco  may  negotiate  an  agency  shop  agreement 
which  requires  majority  approval  before  it  can  be  implemented. 

Compare  Section  111.85  of  the  Wisconsin  Statures  (in  the  State 
Employment  Labor  Relations  Act)  with  Section  111.70,  subdivision 
(2),  of  the  Wisconsin  Statutes  (in  the  Municipal  Employment 
Relations  Act) .  While  an  agency  shop  agreement  is  expressly 
required  to  be  ratified  by  employees  before  taking  effect  in  the 
former  law,  a  municipal  agency  shop  agreement  is  expressly  subject 
only  to  rescission  elections. 

Similarly,  compare  Government  Code  Section  3502.5  (in  the 
MMBA)  with  the  provisions  of  Government  Code  Section  3546  (in  the 
Rodda  Act).  While  the  San  Francisco  Unified  School  District  is 
specifically  authorized  to  negotiate  the  very  agency  shop  agreement 
your  question  contemplates,  the  City  and  County  of  San  Francisco  is 
not  so  authorized. 

Had  the  legislature  intended  to  require  or  authorize  prior 
approval  of  agency  shop  agreements,  it  could  have  done  so 
expressly.   It  did  not  do  so,  a  fact  made  more  sigificant  by  the 
availability  of  examples  of  express  authorization. 

The  state  legislature  in  amending  the  MMBA  to  authorize  the 
agency  shop  in  public  employment,  chose  to  follow  models  in  the  last 
category.  Those  laws  rejected  prior  majority  approval  and  relied 
instead  on  employee  petition  to  call  a  rescission  election  as  a 
means  of  protecting  employees  from  subjection  to  an  agency  shop 
which  did  not  reflect  the  will  of  the  majority.   By  following  such 
laws  closely,  the  state  legislature  has  adopted  the  particular 
legislative  resolution  of  competing  interests  and  allocation  of 
power  amongst  employer,  labor  organization  and  employee  which 
underlies  these  laws. 

Labor  relations  are  a  matter  of  statewide  concern  and  are 
governed  by  general  law.   Professional  Fire  Fighters,  Inc.  v.  City 
of  Los  Angeles  (1963)  60  Cal.2d  276,  32  Cal.Rptr.  830,  384  P. 2d 
150.   A  public  agency  and  a  recognized  public  employee  organization 
governed  by  the  provisions  of  the  MMBA  may  not  negotiate  a 
collective  bargaining  agreement  which  contains  an  agency  shop 
provision  unless  the  Act  specifically  authorizes  it.   City  of 
Hayward  v.  United  Public  Employees,  Local  390  (1976)  54  Cal.App.3d 
761,  126  Cal.Rptr.  710.   Since  the  MMBA  now  specifically  authorizes 
agency  shops  in  the  public  sector,  that  authorization  prevails  over 
any  local  charter  or  ordinance  in  conflict  with  it.   It  cannot  be 
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presumeti  that  the  legislature,  in  delegating  authority  on  the  local 
level  to  negotiate  and  provide  for  an  alternative  procedure  or 
procedures  regarding  a  vote  on  an  agency  shop  provision,  intended  to 
give  local  governments  authority  to  reshape  the  balance  of  power  it 
wrought  amongst  emoloyer ,  labor  organization  and  employee. 

Under  the  guise  of  construing  the  last  provision  of  Section 
3'>02.5fb),  neither  this  office  nor  a  court  may  rewrite  the  law, 
supply  an  omission  or  give  that  provision  an  effect  different  from 
the  plain  and  direct  import  of  the  terms  used.   San  Rafael  Fireman's 
Assn.  V.  City  Council  (1980)  105  Cal.App.3d  358,  362-363,  164 
Cal.Rptr.  376.   Although  neither  this  office  nor  a  court  may  insert 
qualifying  orovisions  into  a  statute  not  intended  by  the  legislature 
or  rewrite  a  statute  to  conform  to  an  assumed  legislative  intent  not 
apparent,  words  of  a  general  imoort  may  be  given  a  contracted 
meaninq  dependent  upon  the  connection  in  which  thfey  are  employed  and 
considering  the  general  purpose  or  scheme  entertained  by  the 
legislature  in  passing  the  statute.   Bruce  v.  Gregory  (1967)  65 
Cal.2d  666,  674,  56  Cal.Rptr.  265,  423  P. 2d  193. 

It  is  our  opinion  that,  given  the  context  of  the  last 
provision  of  Section  3502.5(b)  and  the  general  purpose  and  scheme 
employed  by  the  state  legislature  in  passing  the  agency  shop 
statute,  the  general  terms  "an  a]ternative  procedure  or  procedures 
regarding  a  vote  on  an  agency  shop  agreement"  must  be  given  a 
contracted  meaning.   That  is,  the  terms  must  read  "an  alternative 
procedure  or  procedures  regarding  a  rescission  vote  on  an  agency 
shop  agreement".   And,  as  to  those  rescission  procedures,  only  such 
procedures  as  further  the  general  purpose  and  scheme  of  the  law  are 
valid.   Procedures  which  alter  the  state  legislative  determination 
as  to  the  proper  balance  of  power  are  not  valid. 

CONCLUSION 

To  summarize,  the  ultimate  issue  presented  by  your  question  is 
the  balance  of  power  amongst  employer,  employee  organization  and 
individual  employee.   In  resolving  this  issue,  the  legislators  had 
available  to  them  various  models,  including  both  the  earlier  version 
of  the  NLRA  which  made  prior  employee  approval  mandatory  and  the 
state  Rodda  Act  which  delegated  to  public  school  employers  authority 
to  negotiate  prior  employee  approval  and  made  rescission  elections 
available  as  well.   No  such  specific  authority  is  found  in  Section 
3502.5(b),  nor  may  authority  be  implied.   Rather,  the  reference  to 
alternate  procedures  is  subsumed  under  the  subject  of  rescission 
elections  in  general  and  the  holding  of  such  elections  upon  employee 
petition  in  particular. 

The  MMBA  authorizes  public  agencies  and  recognized  employee 
organizations  to  make  ag<»ncy  shoo  agreements  without  prior  approval 
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bv  a  majority  of  the  emplovees.   Further,  the  MMBA  authorizes  only 
rescission  elections  to  safeguard  employees  from  subjection  to  an 
agency  shop  provision  which  does  not  reflect  the  wish  of  the 
majority.   Ordinarily,  such  elections  are  held  only  upon  employee 
petition.   However,  the  MMBA  delegates  to  public  agencies  and 
employee  organizations  authority  to  negotiate  a  rescission  election, 
without  necessity  of  emplovee  oetition.   Only  one  rescission 
election  may  be  held  during  the  term  of  the  memorandum  of 
understanding,  regardless  of  the  method  of  initiation.   Though  some 
may  question  the  wisdom  of  this  scheme,  it  has  a  basis  in  reason  and 
is  constitutional.   Any  attempt  to  alter  the  scheme  must  be 
addressed  to  the  state  legislature;  it  may  not  be  accomplished  at 
the  local  level. 


You  are  so  advised. 


Respectfully  submitted, 
??^RGi;  AGNOJ^T,  C,ity.  Attorney 


Deputy  City  Attorney 

Elizabeth  M.  Katz 
Legal  Assistant 
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•^Citv  Attorney 
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APPKNDIX 

Autoinatic  Entitlement 

Section  5-!?J?n  of  the  General  Statutes  of  Connecticut, 
regarding  collective  bargaining  for  state  employees,  provides: 

(a)  If  an  exclusive  representative  has  been 
designated  for  the  emoloyees  in  an  appropriate 
collective  bargaining  unit,  each  emolovee  in  such 
unit  who  is  not  a  member  of  the  exclusive 
representative  shall  be  required,  as  a  condition 
of  continued  employment,  to  pay  to  such 
organization  for  the  oeriod  that  it  is  the 
exclusive  reoresentative ,  an  amount  equal  to  the 
regular  dues,  fees  and  assessments  that  a  member 
is  charged. 

(b)  Employers  and  employee  organizations  are 
authorized  to  negotiate  provisions  in  a 
collective  bargaining  agreement  calling  for  the 
oayroll  deduction  of  employee  organization  dues 
and  initiation  fees  and  for  payroll  deduction  of 
the  service  fee  described  in  subsection  (a)  of 
this  section. 

The  agency  shop  is  automatically  imposed  when  an  exclusive 
representative  has  been  designated.   The  only  matter  subject  to 
emp] oyer-emplovee  organization  negotiation  is  whether  the  service 
fee  may  be  collected  by  pavroll  deduction.   This  law  has  been  in 
effect  since  197S. 

As  originally  enacted  in  1075,  Section  89-4  of  the  Hawaii 
Revised  Statutes,  governing  collective  bargaining  in  public 
employment,  provided  in  relevant  part: 

(a)   The  employer  shall,  upon  receiving  from  an 
exclusive  representative  a  written  statement 
which  specifies  an  amount  of  reasonable  service 
fees  necessary  to  defray  the  costs  for  its 
services  rendered  in  negotiating  and 
administering  an  agreement  and  computed  on  a  pro 
rata  basis  amom  all  employees  within  its 
appropriate  bargaining  unit,  deduct  from  the 
pavroll  of  every  employee  in  the  appropriate 
bargaining  unit  the  amount  of  service  fees  and 
remit  the  amount  to  the  exclusive  representative. 
.  .   (Emphasis  added.) 

In  Jensen  v.  Yonamine  (B-.  Hawaii,  1977)  437  F.Supp.  368  employees 
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questioned  whether  the  service  fees  were  being  used  for  purposes 
other  than  representation. 

Section  R9-4  was  amended  in  1981  and  now  provides  in 
relevant  part: 

.  .  .  fTlhe  employer  shall  deduct  an  amount 
eauivalent  to  the  regular  dues  from  the  payroll 
of  every  nonmember  emoloyee  in  the  appropriate 
bargaining  unit,  and  shall  remit  the  amount  to 
the  exclusive  representative;  provided  that  the 
deduction  from  the  pavroll  of  every  nonmember 
employee  shall  be  made  only  for  an  exclusive 
representative  which  provides  for  a  procedure  for 
determining  the  amount  of  a  refund  to  any 
employee  who  demands  the  return  of  any  part  of 
the  deduction  which  represents  the  employee's  pro 
rata  share  of  expenditures  made  bv  the 
representative  for  activities  of  a  political  and 
ideological  nature  unrelated  to  terms  and 
conditions  of  employment.  .  .  . 

Under  the  current  law,  an  exclusive  representative  is 
entitled  to  have  a  service  fee  deducted  from  nonunion  employee 
pavroll  checks,  but  entitlement  is  conditional  on  provision  for  a 
refund  procedure  if  monies  are  used  for  political  and  ideological 
activities  unrelated  to  terms  and  conditions  of  employment. 

Minnesota  Statutes  Section  179.65,  subdivision  (2),  a  part 
of  the  Public  Employment  Labor  Relations  Act  of  1971,  was  amended  by 
L.  1973,  c.  635,  §10  to  authorize  expressly  the  involuntary  payroll 
deduction  from  nonunion  employees  of  an  agencv  shop  fee.   Beckman  v. 
St.  Louis  County  Board  (1Q76)  308  Minn.  129,  131,  241  N.W.2d  302. 
Although  the  Supreme  Court  of  Minnesota  upheld  the  constitutionality 
of  this  amendment  against  a  claim  that  it  denied  nonunion  employees 
procedural  due  process  fRobbinsdale  F.d.    Assn.  v.  Robbinsdale  Fed,  of 
Teachers  (1976)  307  Minn.  96,  239  N.W.2d  437),  the  court 
respectfully  suqgested  that  the  legislature  further  amend  the 
statute  to  provide  procedures  for  calculating  and  challenging  the 
amount  of  the  fee.   Such  procedures  are  now  in  the  law. 

Minnesota  Statutes  Section  179.65,  subdivision  (2),  now 
provides: 

.  ,  .  All  public  employees  who  are  not  members  of 
the  exclusive  representative  may  be  required  by 
said  representative  to  contribute  a  fair  share 
fee  for  services  rendered  by  the  exclusive 
representative  ^in  an  amount  equal  to  the  regular 
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membership  dues  of  the  exclusive  representative, 
less  the  cost  of  benefits  financefi  through  the 
dues  and  available  only  to  the  members  of  the 
exclusive  representative,  but  in  no  event  shall 
the  fee  exceed  85  percent  of  the  regular 
membership  dues.   The  exclusive  representative 
shall  provide  advance  written  notice  of  the 
amount  of  the  fair  share  fee  assessment  to  the 
director  [of  the  bureau  of  mediation  services] , 
the  employer  and  to  a  list  furnished  by  the 
employer  of  all  employees  within  the  unit.   A 
challenge  by  an  employee  or  by  a  person  aggrieved 
by  the  assessment  shall  be  filed  in  writing  with 
the  director,  the  public  employer,  and  the 
exclusive  representative  within  30  days  after 
receipt  of  the  written  notice.  ... 

Section  208,  subdivision  3,  of  the  New  York  Civil  Service  Law 
states  that  a  recognized  employee  organization  for  state  classified 
civil  service  employees,  state  university  professional  employees, 
members  of  the  state  police  or  members  of  the  capitol  buildings 
police  force  is  entitled  to  have  a  service  fee  deducted  from 
nonunion  emplovees'  pavroll  checks,  but  only  if  the  union  provides  a 
refund  procedure.   The  exclusive  representative  of  other  than  state 
employees  is  entitled  to  negotiate  automatic  deductions  of  service 
fees  from  nonunion  employees  if  an  acceptable  refund  procedure  is 
provided.   This  law  has  been  in  effect  since  1977.   The  validity  of 
such  an  agreement  does  not  depend  on  the  extent  of  the  negotiations 
leading  to  it  (McAulav  v.  Bd.  of  Kd .  of  City  of  New  York  (1980)  76 
A.n.2d  779,  429  N.Y.S.2d  2),  but  the  validitv  of  a  refund  procedure 
depends  on  compliance  with  the  basic  principles  of  procedural  due 
process  ^Warner  v.  Bd .  of  Education  (1979)  99  Misc. 2d  251,  415 
N.Y.«;.2d  939  and  (1980)  104  Misc. 2d  1021,  430  N.Y.S.2d  21). 

New  York  Civil  Service  Law  Section  208,  subdivision  (3), 
provides  in  pertinent  part: 

(a)  .  .  .  fElverv  employee  organization  that 
has  been  recognized  or  certified  as  the  exclusive 
representative  of  employees  of  the  state  within  a 
negotiating  unit  of  classified  civil  service 
emplovees  or  employees  in  a  collective  negotiating 
unit  .  .  .  for  the  professional  services  in  the 
state  university,  for  the  members  of  the  state 
police  or  for  members  of  the  capitol  building" 
police  force  of  the  office  of  general  service^  ^..^^^ 
be  entitled  to  have  deducted  from  the  wage  or  salary 
of  the  employees  in  such  negotiating  unit  who  are 
not  members  of  said  employee  organization  the  amount 
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equivalent  to  the  dues  levied  by  such  employee 
organization,  and  the  state  comptroller  shall  make 
such  deductions  and  transmit  the  sum  so  deducted  to 
such  employee  organization.   Provided,  however,  that 
the  foregoing  provisions  of  this  subdivision  shall 
onlv  be  applicable  in  the  case  of  an  employee 
organization  which  has  established  and  maintained  a 
procedure  providing  for  the  refund  to  any  employee 
demanding  the  return  [ofl  any  part  of  an  agency  shop 
fee  deduction  which  represents  the  employee's  pro 
rata  share  of  expenditures  by  the  organization  in 
aid  of  activities  or  causes  of  a  political  or 
ideological  nature  only  incidentally  related  to 
terms  and  conditions  of  employment.  .  .  .   (Emphasis 
added.) 

(b)  .  .  .  fElvery  employee  organization  that 
has  been  recoanized  or  certified  as  the  exclusive 
representative  of  employees  within  a  negotiating 
unit  of  other  than  state  employees  shall  be  entitled 
to  negotiate  as  a  part  of  any  agreement  entered  into 
pursuant  to  this  article  to  have  deductions  from  the 
wage  or  salary  of  the  employees  of  such  negotiating 
unit  who  are  not  members  of  said  employee 
organization  the  amount  equivalent  to  the  dues 
levied  by  such  employee  organization,  and  the  state 
comptroller  shall  make  such  deductions  and  transmit 
the  sum  so  deducted  to  such  employee  organization. 
Provided,  however,  that  the  foregoing  provisions  of 
this  subdivision  shall  only  be  applicable  in  the 
case  of  an  employee  organization  which  has 
established  and  maintained  a  procedure  providing  for 
the  refund  to  any  employee  demanding  the  return  fofl 
any  part  of  an  agency  shop  fee  deduction  which 
represents  the  employee's  pro  rata  share  of 
expenditures  by  the  organization  in  aid  of 
activities  or  causes  of  a  political  or  ideological 
nature  only  incidentally  related  to  terms  and 
conditions  of  employment.  .  .  .   (Emphasis  added.) 

Negotiation  Allowed 

Section  23.40.110,  subdivision  (b)(2)  of  the  Alaska  Statutes 
(a  part  of  the  Public  Employment  Relations  Act)  provides: 

(b)   Nothing  in  this  chapter  prohibits  a  public 
employer  from  making  an  agreement  with  an 
organization  to  require  as  a  condition  of  employment 

•   •    • 

(2)   payment  ^y  the  employee  to  the  exclusive 
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barqaining  agent  of  a  service  fee  to  reimburse  the 
exclusive  bargaining  agent  for  the  expense  of 
representing  the  members  of  the  barqaining  unit. 

<>ee  also  ?6  Maine  Revised  Statutes  Section  1027,  subdivision  (3) 
(within  the  University  of  Maine  Labor  Relations  Acti ,  providing: 

Nothing  in  this  chapter  shall  be  interpreted 
to  prohibit  the  negotiation  of  union  security, 
excepting  closed  shop. 

And  see  Section  17.455  (10),  subdivisions  (1)  and  (2)  of  the 
Michigan  Statutes,  which  provide  in  relevant  part: 

(1).  .  .  fNlothing  in  this  act  or  in  any  law 
of  this  state  shall  preclude  a  public  employer 
from  making  an  agreement  with  an  exclusive 
barqaining  representative  ...  to  require  as  a 
condition  of  employment  that  all  emoloyees  in  the 
bargaining  unit  pay  to  the  exclusive  bargaining 
representative  a  service  fee  equivalent  to  the 
amount  of  dues  uniformly  required  of  members  of 
the  exclusive  bargaining  representative  .... 

(2)   It  is  the  purpose  of  this  amendatory  act 
to  reaffirm  the  continuing  public  policy  of  this 
state  that  the  stability  and  effectiveness  of 
labor  relations  in  the  public  sector  require,  if 
such  requirement  is  neqotiated  with  the  public 
employer,  that  all  employees  in  the  bargaining 
unit  shall  share  fairly  in  the  financial  support 
of  their  exclusive  bargaining  representative  by 
paying  to  the  exclusive  bargaining  representative 
a  service  fee  which  may  be  equivalent  to  the 
amount  of  dues  uniformly  required  of  members  of 
the  exclusive  bargaining  representative. 

Section  39-31-401,  subdivision  (3)  of  the  Montana  Code, 
regarding  collective  bargaining  for  public  employees,  provides  in 
pertinent  part: 

.  .  .  fNlothing  in  this  chapter  or  in  any  other 
statute  of  this  state  precludes  a  public  employer 
from  making  an  agreement  with  an  exclusive 
representative  to  require,  as  a  condition  of 
employment,  that  an  employee  who  is  not  or  does 
not  become  a  union  member,  must  have  an  amount 
equal  to  the  union  initiation  fee  and  monthly  dues 
deducted  from  his  wages  in  the  same  manner  as 
checkoff  of  union  dues  .... 
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The  New  Jersey  Emoloyer-Employee  Relations  Act,  governing 
both  the  private  ami  public  sectors,  includes  N.J.  Statutes  Section 
34:l'?A-5.5,  subdivision  (a),  which  provides  in  relevant  part: 

Notwithstanding  any  other  provisions  of  law 
to  the  contrary,  the  majority  representative  and 
the  public  employer  of  public  employees  in  an 
appropriate  unit  shall,  where  requested  by  the 
majority  reoresentative ,  negotiate  concerning  the 
subject  of  requiring  the  payment  of  all  nonmember 
employees  in  the  unit  to  the  majority 
representative  of  a  representation  fee  in  ?-ieu  of 
dues  for  services  rendered  by  the  majority 
reoresentative.  .  .  . 

:>1  Vermont  Statutes  Section  1726,  subdivision  (8),  a  part  of 
the  Municipal  Labor  Relations  Act,  provides  in  relevant  part: 

Nothing  in  this  chapter  or  any  other  statute 
of  this  state  shall  preclude  a  municipal  employer 
from  making  an  agreement  with  the  exclusive 
bargaining  agent  to  require  an  agency  service  fee 
to  be  paid  as  a  condition  of  employment  .... 

See  also  Section  41.5fi.l22  of  the  Washington  Statutes, 
regarding  oublic  employees'  collective  bargaining.   That  Section 
provides  in  pertinent  part: 

A  collective  bargaining  agreement  may: 
(1)   Contain  union  security  provisions: 

Provided,  That  nothing  in  this  section  shall 

authorize  a  closed  shop  provision  .... 

Section  41.59.100  of  the  Washington  Statutes,  which  is  part 
of  the  Educational  Employment  Relations  Act,  provides  in  relevant 
part: 

A  collective  bargaining  agreement  may  include 
union  security  provisions  including  an  agency 
shop,  but  not  a  union  or  closed  shop.   If  an 
agency  shop  provision  is  agreed  to,  the  employer 
shall  enforce  it  by  deducting  from  the  salary 
payments  to  members  of  the  bargaining  unit  the 
dues  required  of  membership  in  the  bargaining 
representative,  or,  for  nonmembers  thereof,  a  fee 
equivalent  to  such  dues.  .  .  . 

As  we  have  seen,  the  California  legislature,  when  drafting 
the  MMBA  provisions  authorizing  the  agency  shop  in  public 
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emDloyment,  had  available  to  it  examples  of  sister  states  which  made 
the  agencv  shoo  virtually  synonymous  with  recognition  of  the 
exclusive  bargaining  unit  representative  (Connecticut,  1975;  Hawaii, 
1Q75;  Minnesota,  1973;  New  York,  1977).   Moreover,  the  California 
legislature  had  available  to  it  examples  of  sister  states  which 
permitted  the  oarties  to  negotiate  an  agencv  shop.   Alaska's  law 
dates  back  to  1972,  Maine's  to  I075,  Michigan's  to  1973,  Montana's 
to  1973,  New  Jersey's  to  1979,  Vermont's  to  1973,  Washinaton's 
public  employees'  law  to  1973  and  educational  employees  law  to 
1975.   In  all  these  examples,  no  reference  is  made  to  the  right  of 
emplovees  either  to  approve  an  agency  shop  or  to  rescind  it. 

Approval  and  Rescission 

Prior  to  1Q51,  29  U.S.C.  Section  158(a)(3),  a  part  of  the 
National  Labor  Relations  Act  (hereinafter,  NLRA) ,  provided  in 
relevant  part: 

(a)   It  shall  be  an  unfair  labor  practice  for 
an  employer  — 

*  *  * 

(3)  by  discrimination  in  regard  to  hire  or 
tenure  of  employment  or  any  term  or  condition  of 
employment  to  encourage  or  discourage  membership 
in  any  labor  organization:  Provided,  That  nothing 
in  this  subchapter,  or  In  any  other  statute  of 
the  United  States,  shall  preclude  an  employer 
from  making  an  agreement  with  a  labor 
organization  (not  established,  maintained,  or 
assisted  bv  any  action  defined  in  section  158(a) 
of  this  title  as  an  unfair  labor  practice)  to 
require  as  a  condition  of  employment  membership 
therein  on  or  after  the  thirtieth  day  following 
the  beginning  of  such  employment  or  the  effective 
date  of  such  agreement,  whichever  is  the  later, 
(i)  if  such  labor  organization  is  the 
representative  of  the  employees  as  provided  in 
section  159(a)  of  this  title,  in  the  appropriate 
collective-bargaining  unit  covered  by  such 
agreement  when  made;  and  (ii)  if,  following  the 
most  recent  election  held  as  provided  in  section 


159(e)  of 

this 

tit! 

e  [National 

Labor 

Relations! 

the  Board 

shall 

have  certified 

that  a 

t  least  a 

ma-joritv  of  the 

emr 

)lovees  eligible  to 

vote  in 

such  election  h 

ave 

voted  to  au' 

thor i  ze 

such  labor 

organization  to  make  such  an  agreement.  .  . 
(Emphasis  added.) 

At  the  same  time,  29  U.a^C.  Section  159(e)  provided: 
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(1)   Upon  the  filing  with  the  Board  by  a 
labor  organization,  which  is  the  representative 
of  employees  as  provided  in  subsection  (a)  of 
this  section,  of  a  oetition  alleging  that  30  per 
centum  or  more  of  the  employees  within  a  unit 
claimed  to  be  appropriate  for  such  purposes 
desire  to  authorize  such  labor  organization  to 
make  an  agreement  with  the  employer  of  such 
employees  requiring  membership  in  such  labor 
organization  as  a  condition  of  employment  in  such 
unit,  upon  an  appropriate  showing  thereof  the 
Board  shall,  if  no  question  of  representation 
exists,  take  a  secret  ballot  of  such  employees, 
and  shall  certify  the  results  thereof  to  such 
labor  organization  and  to  the  emoloyer. 

(?)   Uoon  the  filing  with  the  Board,  by  30 
per  centum  or  more  of  the  employees  in  a 
bargaining  unit  covered  bv  an  agreement  between 
their  employer  and  a  labor  organization  made 
pursuant  to  section  158  (a)  (3)  ( ii)  of  this  title, 
of  a  petition  alleging  they  desire  that  such 
authority  be  rescinded,  the  Board  shall  take  a 
secret  ballot  of  the  employees  in  such  unit,  and 
shall  certify  the  results  thereof  to  such  labor 
organization  and  to  the  employer. 

(3)   No  election  shall  be  conducted  pursuant 
to  this  subsection  in  any  bargaining  unit  or  any 
subdivision  within  which,  in  the  preceding 
twelve-month  period,  a  valid  election  shall  have 
been  held. 

Under  this  scheme  of  law,  a  private  employer  could  make  an 
agency  shop  agreement  with  a  labor  organization  only  if  a  majority 
of  employees  had  authorized  the  organization  to  seek  such  an 
agreement.   An  authorization  election  was  initiated  by  petition  of 
at  least  30  per  cent  of  the  employees  desiring  such  authorization. 
Once  an  agency  shop  was  established,  a  petition  of  at  least  30 
percent  of  the  employees  desiring  the  rescission  of  such  authority 
was  necessarv  to  initiate  a  rescission  election.   No  more  than  one 
election  could  be  held  in  any  twelve-month  period. 

See  also  California  Government  Code  Section  3546  (governing 
public  school  employers).   That  law,  added  by  Stats.  1<^75,  c.  961, 
p.  2258,  S2,  provides: 

Subject  to  the  limitations  set  forth  in  this 
section,  organizational  security,  as  defined,  shall 
be  within  the  scope  of  representation. 

(a)   An  organJLzational  security  arrangement,  in 
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orf^er  to  be  effective,  must  be  aqreed  upon  bv  both 
parties  to  the  aqreement.   At  the  time  the  issue  is 
beinq  neqotiate^^  the  public  school  employer  may 
require  that  the  orqanizational  security  provision 
be  severed  from  the  remainder  of  the  proposed 
aqreement  and  cause  the  orqanizational  security 
provision  to  be  voted  upon  separately  bv  all  members 
in  the  appropriate  neqotiatinq  unit,  in  accordance 
with  rules  and  requlations  promulqated  by  the 
[public  emoloyment  relations!  board.   Upon  such  a 
vote,  the  orqanizational  security  provision  will 
become  effective  only  if  a  majority  of  those  members 
of  the  neqotiatinq  unit  votinq  approve  the 
aqreement.   Such  vote  shall  not  be  deemed  to  either 
ratify  or  defeat  the  remaininq  provisions  of  the 
proDosed  aqreement. 

fb)   An  orqanizational  security  arranqement 
which  is  in  effect  may  be  rescinded  by  majority  vote 
of  the  employees  in  the  neqotiatinq  unit  covered  by 
such  arranqement  in  accordance  with  rules  and 
requlations  promulqated  by  the  board. 

T'he  earlier  NLRA  allowed  a  private  employer  to  make  an  aqency 
shop  aqreement  with  a  labor  orqanization  only  if  the  union  had 
received  prior  authorization  bv  a  majority  of  employees  to  seek  such 
an  aqreement.   Government  Code  Section  3546,  which  is  part  of  the 
Rodda  Act,  allows  a  public  school  employer  to  make  an  aqencv  shop 
aqreement  with  a  labor  orqanization  without  orior  emnloyee  approval 
but  deleqates  authority  to  the  local  oublic  school  employer  to 
require  majority  approval  before  an  aqency  shop  aqreement  takes 
effect.   The  earlier  NLRA  directs  that  rescission  elections  also  be 
available.   The  Rodda  Act  does  likewise. 

Oreqon  law  at  one  time  required  prior  public  emnloyee 
approval.   ORS  243.650  (10)  stated: 

"Fair-share  aqreement"  means  an  aqreement 
between  the  public  employer  and  the  recoqnized  or 
certified  barqaininq  representative  of  public 
employees  whereby  employees  who  are  not  members 
of  the  emnloyee  orqanization  are  required  to  make 
an  in-lieu-of-dues  payment  to  an  employee 
orqanization.   Such  aqreement  shall  reflect  the 
opinion  of  the  employees  in  the  barqaininq  unit. 
(Emphasis  added.) 

The  Court  of  Anpeals  of  Oreqon  interpreted  this  lanquaqe  in  Oreqon 
City  Federation  of  Teachers  v.  Public  Emnlovee  Relations  Board 
(1975)  23  Or.App.  540,  543  P. 2d  2<»7.   The  court  held  that  the 
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statute  require'1  that  a  fair  share  aqreement  be  considered 
setsarately  from  the  rest  of  a  collective  bargaining  agreement,  but 
that  no  formal  vote  was  reauired.   Rather  the  union  could  use  any 
fair  share  ratification  procedure  which  reasonably  reflected  the 
majoritv  opinion  of  bargaining  unit  employees. 

In  Stines  v.  Oregon  State  Employees  Association  (1978)  37 
Or.App.  707,  588  P. 2d  97,  the  Court  of  Appeals  of  Oregon  held  that 
the  collection  of  payments,  pursuant  to  a  fair-share  agreement  which 
had  not  been  separately  submitted  to  the  bargaining  unit  for 
aoproval,  constituted  an  unfair  labor  practice. 

See  also  Section  28B.16.100,  subdivision  (11),  of  the 
Washington  Revised  Code,  a  part  of  the  State  Higher  Education 
Personnel  Law.   That  Section  orovides  in  pertinent  part: 

.  .  .  fAl f ter  certification  of  an  exclusive 
bargaining  representative  and  upon  said 
representative's  request,  the  [higher  education 
Dersonnel  board!  director  shall  hold  an  election 
among  emoloyees  in  a  bargaining  unit  to  determine 
by  a  majority  whether  to  require  as  a  condition 
of  employment  membership  in  the  certified 
exclusive  bargaining  representative  on  or  after 
the  thirtieth  day  following  the  beginning  of 
employment  or  the  date  of  such  electron, 
whichever  is  the  later,  and  the  failure  of  an 
employee  to  comply  with  such  condition  of 
employment  shall  constitute  cause  for  dismissal. 
Provided  further.  That  no  more  often  than  once  in 
each  twelve  month  period  after  expiration  of 
twelve  months  following  the  date  of  the  original 
election  in  a  bargaining  unit  and  upon  petition 
of  thirty  percent  of  the  members  of  a  bargaining 
unit  the  director  shall  hold  an  election  to 
determine  whether  a  majority  wish  to  rescind  such 
condition  of  emoloyment:   Provided  further.  That 
for  purposes  of  this  clause  membership  in  the 
certified  exclusive  bargaining  representative 
shall  be  satisfied  by  the  payment  of  monthly  or 
other  oeriodic  dues  and  shall  not  require  payment 
of  initiation,  reinstatement  or  any  other  fees  or 
fines  and  shall  include  full  and  complete 
membership  rights  .... 

This  language  is  repeated  in  Section  41.06.150,  subdivision 
12,  of  the  Washington  Revised  Code,  a  part  of  the  State  Civil 
Service  Law. 


I 
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The  State  Employment  Labor  Relations  Act  includes  Section 
111.85  of  the  Wisconsin  Statutes,  which  provides  in  relevant  part: 

(1)   No  fair-share  aqreement  shall  become  effective 
unless  authorized  by  referendum.   The  authorization 
of  such  fair-share  agreement  shall  continue 
thereafter  subject  to  the  right  of  the  employer  or 
labor  organization  concerned  to  petition  the 
[employment  relations!  commission  to  conduct  a  new 
referendum  on  the  subject.   Such  petition  must  be 
supported  by  proof  that  at  least  30%  of  the  employes 
in  the  collective  bargaining  unit  desire  that  the 
fair-share  agreement  be  discontinued.   Upon  so 
finding,  the  commission  shall  conduct  a  new 
referendum.   If  the  continuance  of  the  agreement  is 
aoproved  by  the  referendum  by  at  least  the  number  of 
employes  required  for  its  initial  authorization,  it 
shall  be  continued  in  effect,  subject  to  the  right 
of  the  employer  or  labor  organization  to  later 
initiate  the  further  vote  following  the  above 
procedure.   If  the  continuation  of  the  agreement  is 
not  supported  in  any  referendum,  it  shall  be  deemed 
terminated  at  the  termination  of  the  collective 
bargaining  agreement,  or  one  year  from  the  date  of 
the  certification  of  the  result  of  the  referendum, 
whichever  is  earlier.  .  .  . 

Examples  of  federal  and  sister  state  law  requiring  prior 
employee  aporoval  of  an  agencv  shop  and  allowing  rescission 
elections  called  by  employee  petition  were  available  to  the 
California  legislature  when  it  drafted  the  agency  shop  provisions  of 
the  MM3A.   Federal  law  antedated  1951,  the  Rodda  Act  provisions  were 
enacted  in  1975,  Oregon  law  antedated  1975  (but  was  changed  by  1978, 
as  will  be  discussed  below) ,  the  Washington  State  Higher  Education 
Personnel  Law  orovisions  were  enacted  in  1973,  the  Washington  State 
Civil  Service  Law  provisions  were  enacted  in  1973,  and  the  Wisconsin 
State  Employment  Labor  Relations  Act  provisions  were  enacted  in 
1971.   It  is  noted  that,  in  every  example,  the  prior  approval 
requirement  is  expressly  stated. 

Rescission  Only 

Since  1951,  the  NLRA  has  adopted  a  rescission  only  scheme.   29 
U.S.C.  Section  158(a)  f3)  provides  in  pertinent  oart: 

(a)   It  shall  be  an  unfair  labor  practice  for  an 

employer  - 

*  *  * 

(3)   by  diacrimination  in  regard  to  hire  or 


i 
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tenure  of  employment  or  anv  term  or  condition  of 
employment  to  encourage  or  discourage  membership 
in  any  labor  organization:   Provided,  That 
nothing  in  this  subchapter,  or  in  any  other 
statute  of  the  United  States,  shall  preclude  an 
employer  from  making  an  agreement  with  a  labor 
organization  (not  established,  maintained,  or 
assisted  by  any  action  defined  in  this  subsection 
as  an  unfair  labor  practice)  to  require  as  a 
condition  of  emolovment  membership  therein  on  or 
after  the  thirtieth  day  followinq  the  beginning 
of  such  emoloyment  or  the  effective  date  of  such 
agreement,  whichever  is  the  later,  (i)  if  such 
labor  organization  is  the  representative  of  the 
employees  as  provided  in  section  159(a)  of  this 
title,  in  the  aopropriate  collective-bargaining 
unit  covered  by  such  agreement  when  made,  and 
(ii )  unless  following  an  election  held  as 
provided  in  section  lS9(e)  of  this  title  within 
one  year  preceding  the  effective  date  of  such 
agreement,  the  Board  shall  have  certified  that  at 
least  a  majority  of  the  employees  eligible  to 
vote  in  such  election  have  voted  to  rescind  the 
authority  of  such  labor  organization  to  make  such 
an  agreement.  '.    '.    '.     (Emphasis  added.) 

'?9  U.S.C.  Section  159(e)  provides: 

(1)   Upon  the  filing  with  the  Board,  by  30 
per  centum  or  more  of  the  employees  in  a 
bargaining  unit  covered  by  an  agreement  between 
their  emoloyer  and  a  labor  organization  made 
pursuant  to  section  158(a)(3)  of  this  title,  of  a 
petition  alleging  they  desire  that  such  authority 
be  rescinded,  the  Board  shall  take  a  secret 
ballot  of  the  employees  in  such  unit  and  certify 
the  results  thereof  to  such  labor  organization 
and  to  the  employer. 

(2)   No  election  shall  be  conducted  pursuant 
to  this  subsection  in  any  bargaining  unit  or  any 
subdivision  within  which,  in  the  preceding 
twelve-month  period,  a  valid  election  shall  have 
been  held. 

Under  this  scheme  of  law,  prior  approval  by  a  majority  of 
employees  is  no  longer  necessary  to  authorize  a  labor  organization 
to  seek,  and  a  private  emoloyer  to  accept,  an  agency  shoo 
agreement.   Rather,  a  orivate  emoloyer  and  a  labor  organization  may 
make  an  agreement  which  will  be  effective  unless  a  majority  of 
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employees  votes  to  rescind  it.   Such  an  election  Is  initiated  by 
petition  of  at  least  30  per  cent  of  employees  desiring  rescission. 
No  more  than  one  such  election  can  be  held  in  any  twelve-month 
period. 

Rescission  election  petition  procedures  are  spelled  out  by 
National  Labor  Relations  Board  (Hereinafter,  NLRB)  statements  of 
procedure  (29  C.F.R.  Section  101.26  et  seq.)  and  rules  and 
regulations  (29  C.F.R.  Section  102.83  et  seq.) .   29  C.F.R.  Section 
101.28  makes  available  an  alternative  to  the  process  by  which 
employees  petition  for  a  rescission  election.   That  alternative 
provides  that  employers  and  employee  organizations  may  call  a 
rescission  election  by  mutual  consent.   An  election  by  consent 
agreement  may  (29  C.F.R.  Section  101.30)  or  may  not  (29  C.F.R. 
Section  101.29)  require  a  formal  hearing  at  regional  NLRB  offices. 

Mandatory  elections  to  authorize  a  labor  organization  and  a 
private  employer  to  make  union  security  agreements  were  discontinued 
because  they  imposed  a  heavy  administrative  burden  on  the  NLRB, 
involved  a  large  expenditure  of  funds  and  almost  always  resulted  in 
a  vote  favoring  the  union  security  agreement;  at  the  same  time  this 
amendment  to  the  NLRA  was  designed  to  safeguard  employees  against 
subjection  to  union  security  agreements  which  did  not  have  majority 
approval  by  providing  for  rescission  elections.   1951  U.S.  Code 
Cong,  and  Admin.  Service  2379,  2381. 

Following  the  decision  of  the  Court  of  Appeals  of  Oregon  in 
Oregon  City  Federation  of  Teachers,  supra,  the  state  legislature 
overrode  a  gubernatorial  veto  and  redrafted  Oregon  Revised  Statutes 
Section  243.650(10)  as  follows: 

"Fair-share  agreement"  means  an  agreement 
between  the  public  employer  and  the  recognized  or 
certified  bargaining  representative  of  public 
employees  whereby  employees  who  are  not  members 
of  the  employee  organization  are  required  to  make 
an  in-lieu-of-dues  payment  to  an  employee 
organization.   Upon  the  filing  with  the 
[employment  relationsl  board  of  a  petition  by  30 
percent  or  more  of  the  employees  in  an 
appropriate  bargaining  unit  covered  by  such  union 
security  agreement  declaring  they  desire  that 
such  agreement  be  rescinded,  the  board  shall  take 
a  secret  ballot  of  the  employees  in  such  unit  and 
certify  the  results  thereof  to  the  recognized  or 
certified  bargaining  representative  and  to  the 
public  employer.   Unless  a  majority  of  the  votes 
cast  in  an  election  favor  such  union  security 
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agreement,  the  board  shall  certify 
deauthor ization,  thereof.   A  petition  for 
deauthor ization  of  a  union  securitv  agreement 
must  be  filed  not  more  than  90  calendar  days 
after  the  collective  bargaining  agreement  is 
executed.   Only  one  such  election  shall  be 
conducted  in  any  aporooriate  bargaining  unit 
during  the  term  of  a  collective  bargaining 
agreement  between  a  public  employer  and  the 
recognized  or  certified  bargaining  representative. 

Prior  approval  to  institution  of  a  fair-share  agreement  was 

eliminated.   The  burden  was  shifted  so  that  employees  desiring  to 

rescind  such  an  agreement  had  no  more  than  90  days  to  garner  the 

signatures  of  at  least  30  percent  of  the  employees  in  order  to  hold 

a  rescission  election.   On  the  other  hand,  the  burden  was  on 

employees  favoring  the  agreement  to  win  a  majority  of  the  votes  cast 
in  order  to  prevent  rescission. 

Finallv,  see  the  Municipal  Emoloyment  Relations  Act, 
Section  111.70,  subdivision  (?) ,  of  the  Wisconsin  Statutes.   That 
Section  provides  in  pertinent  part: 

Municipal  employes  .  .  .  may  be  required  to  pay 
dues  in  the  manner  provided  in  a  fair-share 
agreement.   Such  fair-share  agreement  shall  be 
subject  to  the  right  of  the  municipal  employer  or 
a  labor  organization  to  petition  the  [emoloyment 
relations!  commission  to  conduct  a  referendum. 
Such  petition  must  be  supported  by  proof  that  at 
least  30%  of  the  employes  in  the  collective 
bargaining  unit  desire  that  the  fair-share 
agreement  be  terminated.   Upon  so  finding,  the 
commission  shall  conduct  a  referendum.   If  the 
continuation  of  the  agreement  is  not  supported  by 
at  least  the  majority  of  the  eligible  emoloyes, 
it  shall  be  deemed  terminated.  .  .  . 

Fair  share  agreements  in  municipal  emoloyment  were  sanctioned  by 
the  state  legislature  in  1Q71.   Berns  v.  Wisconsin  Employment 
Relations  Comm.  (1979)  94  Wise.  214,  221-222,  287  N.W.2d  829. 
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SUBJECT: 


Pacific  Medical  Center  Medical  Office  Building 
Conditional  Use  Appeal  -  File  No.  37-82-8 


REQUESTED  BY:   JOHN  L.  TAYLOR 

Acting  Clerk  of  the  Board 

PREPARED  BY:    MELBA  YEE 

JUDITH  A.  BOYAJIAN 
Deputy  City  Attorneys 


QUESTIONS  PRESENTED 

1.  Does  the  City  Planning  Code  authorize  the  proposed 
medical  office  building  as  a  conditional  use  in  a  residential 
zoning  district? 

2.  Were  the  project  sponsors  required  to  obtain  a 
Certificate  of  Need  from  the  State  prior  to  City  Planning 
Commission  approval  of  the  conditional  use? 

3.  Is  Section  304  of  the  City  Planning  Code  relating  to 
planned  unit  developments  applicable  to  non-residential  projects? 

CONCLUSIONS 

1.  Yes. 

2 .  No. 

3.  Yes. 

ANALYSIS 

1.   The  proposed  medical  office  building  may  be  an 
authorized  conditional  use  in  a  residential  zone. 

Section  209.3  of  the  City  Planning  Code  authorizes  the 
following  institutions  as  a  conditional  use  in  residential 
districts:- 
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(a)   Hospital,  medical  center  or  other 
medical  institution  which  includes  facilities  for 
in-patient  care  and  may  also  include  medical 
offices ,  clinics,  laboratories,  and  employee  or 
student,  dormitories  and  other  housing,  operated 
by  and  affiliated  with  the  institution,  which 
institution  has  met  the  applicable  provisions  of 
Section  304.5  of  this  Code  concerning 
institutional  master  plans.   (Emphasis  added.) 

Pursuant  to  his  authority  under  City  Planning  Code  ??ection 
307(a),  the  Zoning  Administrator  issued  Zoning  Bulletin  81-1 
interpreting  City  Planning  Code  Section  209.3(a),  supra ,  for  the 
purpose  of  determining  whether  medical  office  buildings  or  other 
hospital  facilities  may  be  the  subject  of  a  conditional  use 
application  to  construct  such  facilities  in  residential  zoning 
districts.   The  Zoning  Administrator  construed  the  words 
"operated  by  and  affiliated  with"  in  the  disjunctive,  and  thus 
not  requiring  a  medical  office  building  or  other  facility  to  be 
both  operated  by  and  affiliated  v;ith  the  hospital.   The  Zoning 
Administrator's  interpretation  was  upheld  by  the  San  Francisco 
Board  of  Permit  Appeals,  and  the  Board's  decision  is  res  judicata 
unless  appealed  to  the  courts  pursuant  to  Section  1094.5  of  the 
Code  of  Civil  Procedure.   City  and  County  of  San  Francisco  v.  Ang 
(1979)  97  Cal.App.3d  673.   Thus,  this  Board  has  no  jurisdiction 
to  reconsider  the  Zoning  Administrator's  interpretation  of  City 
Planning  Code  Section  209.3(a).   It  must,  therefore,  proceed  to 
hear  the  subject  appeal  on  the  premise  that  the  proposed  Pacific 
Medical  Center  medical  office  building  may  be  authorized  as  a 
conditional  use  in  residential  zoning  districts. 

2.   The  project  sponsors  were  not  required  to  obtain  a 
Certificate  of  Need  from  the  State  prior  to  City  Planning 
Commission  approval  of  the  conditional  use. 

Section  304.5(f)  of  the  City  Planning  Code  provides  in 
pertinent  part  as  follows: 

.  .  .  (N]o  conditional  use  authorization  shall  be 
approved  by  the  City  Planning  Commission  for  any 
medical  institution  until  the  proposed 
development  has  first  been  approved  pursuant  to 
Sections  1513,  1523  and  1604  of  Public  Law  93-641 
or  Sections  437  and  438  of  the  California  Health 
and  Safety  Code  [concerning  Certificates  of 
Need],  if  such  approval  is  found  by  the  reviewing 
agencies  to  be  required  under  those  sections. 

(Emphasis  added.) 
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It  is  our  understanding  that  the  Chief  of  the  Division  of 
Certificate  of  Need  of  the  Office  of  Statewide  Health  Planning 
and  Development  has  determined  that  no  Certificate  of  Need  was 
required  for  the  proposed  Pacific  Medical  Center  medical  office 
building.   Thus t^  conditional  use  approval  for  the  subject  medical 
office  building  did  not  violate  City  Planning  Code  Section 
304.5  (f ) ,  supra. 

3.   Section  304  of  the  City  Planning  Code  relating  to 
planned  unit  developments  is  applicable  to  non-residential 
projects . 

Section  304  of  the  City  Planning  Code  provides  in  pertinent 
I   part  as  follows: 

The  City  Planning  Commission  may  authorize  as 
conditional  uses,  in  accordance  with  the 
provisions  of  Section  303,  Planned  Unit 
Developments  subject  to  the  further  requirements 
and  procedures  of  this  section  ... 

(a)   Objectives.  The  procedures  for  Planned 
Unit  Developments  are  intended  for  projects  on 
sites  of  considerable  size,  developed  as 
integrated  units  and  designed  to  produce  an 
environment  of  stable  and  desirable  character 
which  will  benefit  the  occupants,  the 
neighborhood  and  the  city  as  a  whole.   In  cases 
of  outstanding  over-all  design,  complementary  to 
the  design  and  values  of  the  surrounding  area, 
such  a  project  may  merit  a  well  reasoned 
modification  of  certain  of  the  provisions 
contained  elsewhere  in  this  Code. 

*  *  * 

(d)  Criteria  and  limitations.  The  proposed 
development  must  meet  the  criteria  applicable  to 
conditional  uses  as  stated  in  Section  303(c)  and 
elsewhere  in  this  Code.   In  addition,  it  shall: 

1.  Affirmatively  promote  applicable 
objectives  and  policies  of  the  Master  Plan; 

2.  Provide  off-street  parking  adequate  for 
the  occupancy  proposed; 
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3.   Provide  open  space  usable  by  the 
occupants  and,  where  appropriate,  by  the  general 
public,  at  least  equal  to  the  open  spaces 
require'd  by  this  Code; 

1.   Be  limited  in  dwelling  unit  density  to 
less  than  the  density  that  would  be  allowed  by 
Article  2  of  this  Code  for  a  district  permitting 
a  greater  density,  so  that  the  Planned  Unit 
Development  will  not  be  substantially  equivalent 
to  a  reclassification  of  property. 

5.  In  R  districts,  include  commercial  uses 
only  to  the  extent  that  such  uses  are  necessary 
to  serve  residents  of  the  immediate  vicinity, 
subject  to  the  limitations  for  RC  districts  under 
this  Code;  and 

6.  Under  no  circumstances  be  excepted  from 
any  height  limit  established  by  Article  2.5  of 
this  Code,  unless  such  exception  is  explicitly 
authorized  by  the  terms  of  this  Code.  .  . 

There  is  nothing  in  the  language  of  Section  304,  supra, 
that  precludes  the  use  of  the  planned  unit  development  (PUD) 
procedure  for  non-residential  projects.   Moreover,  Section  304 
(a)  expressly  provides  that  the  PUD  procedures  are  intended  for 
projects  on  sites  of  considerable  size  and  developed  as 
integrated  units,  such  as  the  Pacific  Medical  Center  site. 
Furthermore,  the  express  restrictions  set  forth  in  Section 
304(d)(5)  on  use  of  the  PUD  procedure  for  commercial  purposes  in 
a  residential  zone  only  evince  a  legislative  intent  that  the  PUD 
procedure  contemplates  an  inclusion  of  non-residential  projects. 
Finally,  there  is  no  express  restriction  on  the  use  of  the  PUD 
procedure  for  projects  that  qualify  as  conditional  uses  under 
City  Planning  Code  Section  209.3(a),  supra. 
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We  thus  conclude  that  the  plain  language  of  City  Planning 
Code  Section  304  does  not  preclude  the  use  of  PUD  procedures  for 
the  proposed  medical  office  building. 

^  Respectfully  submitted. 


BV  ^-/.M.J^^ 


MELBA  YEE/ 

Deputy  Ci(£y  Attorney 


APPROVED: 


By    Imp^^^  ^ '  ^^^^.<fii^ 

/JUDITH  A.  BOYAJI^^ 
/^/  Deputy  City  Attorney 


GEO^EAGNO^T 


GEOT^^E  AGN02T 
City  Attorney 
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SUBJECT! 


REQUESTED   BY: 


PREPARED   BY: 


PU3LIC  LIBRARY 


.^     OPINION   NO.    82-43  l^OCUMtNia  DEPT, 

.1111  3  0iqR? 

Pension  Deductions  for  Court  Reporter 

Transcript  Payments  for  Court  Reporters  f , ,-:,  .^'^1'5i^S£ 

Hired  On  or  After  November  2,  1976 

DANIEL  F.  DONOHUE 

Clerk  of  the  Municipal  Court 

DAN  MAGUIRE 

Deputy  City  Attorney 


QUESTION  PRESENTED 

Whether  payments  for  court  reporter  transcripts  are  for 
overtime  within  the  meaning  of  Charter  Section  8.584-1. 


CONCLUSION 


Yes. 


ANALYSIS 

You  have  requested,  on  behalf  of  the  Court  Reporters 
Association,  an  opinion  as  to  whether  payment  for  court  reporter 
transcripts  should  he  considered  for  pension  purposes  for  those 
reporters  hired  on  or  after  November  2,  1976. 

As  you  know.  Charter  Section  8.584-1  eliminated  overtime  as 
far  as  retirement  benefits  are  concerned  for  employees  hired  on 
or  after  November  2,  1976.   The  issue  is  whether  these  payments 
are  for  "overtime". 

In  interpreting  any  Charter  section,  one  should  give  the 
language  its  usual,  ordinary  and  common  sense  meaning.   Standard 
Oil  Co.  V.  State  Board  of  Equalization,  (1974)  39  C.A.3d  765. 
Using  this  aoproach,  overtime  would  be  compensation  for  work  that 
is  in  excess  of  the  normal  or  regular  work  day.   For  this  reason, 
this  office  advised  both  the  courts  and  the  retirement  system  in 
October,  1979  not  to  take  retirement  deductions  from  payrolls  for 
transcripts  for  these  employees. 
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Further  research  buttresses  this  opinion.   The  fundamental 
rule  in  interpreting  the  Charter  should  be  to  ascertain  the 
intent  of  the  electorate  so  as  to  effectuate  the  purpose  of  the 
law.   San  Francisco  v.  County  of  San  Mateo,  (1941)  17  C.2d  814. 
The  clear  purpose  of  Proposition  L  was  to  reduce  retirement 
benefits  and  to  correct  loopholes  which  produced  abuses.   Ballot 
arguments  may  be  used  to  interpret  Charter  provisions  if  there  is 
any  doubt  as  to  their  meaning.   See  Norian  v.  Department  of 
Administration,  PERS,  (1970)  11  C.A.3d  651.   In  this  regard,  the 
author  of  Proposition  L  headlined  his  ballot  argument  with  ".  .  . 
a  $15,000-a-year  court  reporter  can  collect  $35,000  a  year  after 
retirement . 

The  intent  of  the  electorate  could  not  be  more  clear. 
Payments  for  reporter  transcripts  should  be  considered 
"overtime".   You  are  advised  accordingly. 

Very  truly  yours, 


t^^ 


^Wv».— 


DAN  MAGU 

Deputy  City  Attorney 


APPROVED: 


georg^./agnos? 
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SUBJECT: 


Disposition   of    Revenues   Generated   oy   Sale   o£ 
Surplus  City   Property   Under   Jurisdiction   of 
Utilities. 


REQUfiSTED   BY; 


PREPARED    BY: 


HAROLD    GUETERSLOH 

Public   Utilities   Co.-niuission 

Finance    Bureau 

287    City   Hall 

San   Francisco,    CA      94102 

KATHLEEN    A.    FOLEY 
Deputy   City  Attorney 


DOCUMENTS  DERT. 

AUG     6  1982 

SAN  FRANCISCO 


QUESTION  PRESENTED 

Is  the  crediting  to  the  Purchasing  Department  of  ail 
revenues  generated  by  tne  sale  of  surplus  City  personal  property 
under  the  jurisdiction  or  control  of  a  utility  proper? 

CONCLUSION 

No. 

ANALYSIS 


By  n^emorandum  dated  June  28,  1982,  you  requested  advice  as 
to  tne  proper  disposition  of  funds  obtained  from  the  sale  of 
surplus  equipnient  in  lignt  of  Charter  Section  6.407  and  a 
memorandum  to  tne  Purchaser  from  Rudy  Notnenberg  dated  April  3, 
1331.   The  disposition  of  certain  of  sucn  funds  is  governed  also 
by  San  Francisco  Administrative  Code  Section  10.90. 

Administrative  Code  Section  10.90  reads  as  follo.^s: 

"Deposits  of  Proceeds  of  Sale  of  City-Owned  (sic) 
Personal  Property  in  Stores  Revolving  Fund. 

"All  moneys  received  from  the  sale  of 
city-owned  personal  property,  pursuant  to  the 
provisions  of  section  7.100  of  the  charter,  snail 
be  deposited  as  non-revenue  receipts  to  the 
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ccedit  of  the  respoctive  departments,  divisions 
or  bureaus  having  jurisdiction  or  control  over 
the  personal  property  sold. 

"The  nioneys  deposited  as  provided  in  this 
section  shall  be  credited  to  the  stores  revolving 
fund  of  the  respective  departments,  divisions  or 
bureaus;  provided,  the  moneys  are  tne  returns 
from  the  sale  of  personal  property  whicn  was  a 
part  of  the  resources  of  tne  stores  revolving 
fund. 

"Tne  current  appropriations  for  materials  and 
supplies  of  the  respective  departments,  divisions 
or  bureaus  shall  be  debited  for  all  amounts 
representing  the  unrecovered  value  of  the 
resources  of  tne  respective  stores  revolving  fund 
wnich  nave  been  disposed  of  by  sale  or  otner 
disposition.   Any  excess  receipts  of  each  sale, 
over  and  above  the  book  value  of  the  items  sold 
or  disposed  of,  shall  oe  credited  to  tne 
unappropriated  balance  of  funds  of  tne  proper 
departments,  divisions  or  bureaus." 

Clearly,  if  surplus  City  personal  property  acquired  through 
revolving  fund  purchase  is  sold,  the  receipts  go  to  the 
departments,  divisions  or  bureaus  having  jurisdiction  or  control 
of  tne  property.   This  is  true  for  every  department,  including 
utilities. 

Cnarter  Section  6.407,  relating  to  certain  utilities' 
revenues  and  expenditures,  reads  in  part  as  follows: 

"UTILITY  RgVENUaS  AND  EXPENDITURES. 

"(a)   Receipts  from  each  utility  operated  by 
the  public  utilities  commission  shall  oe  paid 
into  the  city  and  county  treasury  and  maintained 
in  a  separate  fund  for  eacn  sucn  utility. 
Appropriations  from  such  funds  shall  be  made  for 
tne  following  purposes  for  each  such  utility  in 
tne  order  named,  viz:   (1)  for  the  payment  of 
operating  expenses,  pension  charges,  and 
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proportionate  payments  to  such  compensation  and 
other  insurance  and  accident  reserve  funds  as  the 
co.Tv,Tiission  may  establish  or  tne  board  of 
supervisors  may  require;   (2)  for  repairs  and 
maintenance;  (3)  for  reconstruction  and 
replacements  as  hereinafter  described;   (4)  for 
the  payment  of  interest  and  sinking  funds  on  tne 
bonds  issued  for  acquisition,  construction  or 
extensions;   (5)  for  extensions  and  improvements, 
and  (6)  for  a  surplus  fund.   Tne  ooard  of 
supervisors  shall  transfer  to  tne  general  fund 
each  year  an  amount  equal  to  the  annual  interest 
and  redemption  or  sinking  fund  on  general 
obligation  bonds  issued  for  acquisition, 
construction  or  extension  of  any  utility  under 
the  jurisdiction  of  the  Public  Utilities 
Commission. " 

"Receipts"  is  a  very  broad  term,  as  is  "revenues."   It  nas 
been  consistently  held  oy  this  office  that  "receipts"  means 
income  from  all  sources.  (See  Letters  Opinion  No.  74-40  ((April 
18,  1974))  and  No.  1332  ((September  1,  1959)).)   Althougn 
Administrative  Code  Section  10.90  refers  to  "non-revenue 
receipts,"  the  two  words,  "revenues"  and  "receipts,"  appear  to  be 
synonymous  in  tne  context  of  Charter  Section  6.407.   Tnis 
interpretation  flows  from  tne  fact  that  tne  section  is  titled 
"Utility  Revenues  and  Expenditures,"  mentions  "receipts,"  and 
never  uses  tne  word  "revenues." 

Supportive  of  the  conclusion  herein  reached  is  tne  fact 
that  utility  rates  are  set  to  produce  "revenues"  under  Cnarter 
Section  3.593  for  purposes  of  determining  whether  tne  revenues 
expected  to  be  produced  will  result  in  a  deficit  operation. 
Cnarter  Section  6.407(a)  recognizes  that  utilities  may  nave 
miscellaneous  income  from  sources  otner  than  tne  furnishinj  of 
utility  services.   For  example,  the  water  utility  carries  on  a 
substantial  leasing  operation  of  lands  used  and  useful  for 
departmental  purposes  but  at  the  same  time  available  for 
leasing.   Rentals  from  such  leases  are  not  "revenues"  from  the 
provision  of  utility  services  under  tne  rate  setting  provision  of 
the  Charter,  but  would  be  encompassed  under  tne  broader 
"receipts. " 
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The  conclusion  therefore  is  tnat  revenues  generated  by  tne 
sale  of  surplus  City  property  under  the  jurisdiction  or  control 
of  a  utility  operated  by  tne  Puolic  Utilities  Com.nission  are 
receipts  of  that  utility  and  are  suoject  to  the  provisions  of 
Section  5.407.   Hence,  tnose  revenues  must  be  maintained  in 
separate  funds  for  that  utility  and  may  not  oe  credited  to  tne 
Purchaser , 


Very  truly  yours, 

GSORGE  A3 NO ST 
City  Attorney 

McMORRIS  M.  DOW 
Utilities  General  Counsel 


KATHLEEN  A.  FOLEY 
Deputy  City  Attorney 
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APPROVED: 


■J 

GEORGE   AGI^OST  Z 

City   Attorney 
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GEORGE  AGNOST 

QTY  AnOUNEY 
aiy  HALL 
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AUG  \i  0  1982 

SAN   l-RANCISCO 
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SUBJECT: 
REQUESTED  BY: 

PREPARED  BY: 


Discrimination  Complaint  of  Rafael  Ramirez 

JEFFREY  LEE 

Director  of  Public  Works 

and  Clean  Water  Program 

STEPHANIE  M.  CHANG 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Whether,  in  a  complaint  of  discrimination  under  Civil 
Service  Commission  Rule  §1.03,  the  Civil  Service  Commission 
can  order  that  a  complainant  be  appointed  to  a  position 
where  there  has  been  no  finding  of  discrimination  in 
violation  of  the  Civil  Service  Commission  Rules. 

CONCLUSION 

No. 

ANALYSIS 

Your  inquiry  arises  out  of  the  complaint  of  Rafael 
Ramirez  which  was  filed  with  the  Civil  Service  Commission 
pursuant  to  Civil  Service  Commission  Rule  §1.03.   Mr. 
Ramirez  alleged  that  he  was  denied  promotive  non-civil 
service  appointments  to  the  positions  of  Senior  Civil 
Engineer,  Class  5210,  and  Building  Plans  Engineer,  Class 
5214,  on  the  basis  of  his  age,  race  and  national  origin 

On  June  11,  1981  the  Civil  Service  Hearing  Panel  held 
a  hearing  on  Mr.  Ramirez'  complaint.   The  Panel  determined 
that  the  Department  of  Public  Works  had  not  discriminated 
against  Mr.  Ramirez  in  denying  him  the  appointments  but 
recommended  certain  affirmative  action  procedures  for 
non-civil  service  and  limited  tenure  appointments.   By 
letter  of  December  21,  1981  this  office  advised  you  that  the 
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„t.  Ramirez  filed  an  appeal  from  f  %^^S=,i;^  .^^'j^f  °" 
I  »-«  ri«ii  qprvice  Commission  Rule  §1 .03  (F)  U)  ^a '  -  . 
InlTil   T.   1982  thlci"!  lervice  Comm.sion  held  a  hearing 

a    -4ts;.i"n^?torSh'?^e"h;.rr.^r.r  an   o^^^ 

'  iee"a^/co-tLra?^on^?^  ^Sc^  ^n^.^S^  ^^^1^"!^ 

selection  orocess  constituted  a  failure  to  consider 
"^i^^n^rc!?^^s:r:?ce^'%rci:irSLn?r?ommiss!onloun^ 
ri^rSr  Ram  rez  had  no;  been  discriminated  against  but 

a  Siitding  PlansEngineer ,  Class  5214,  position. 

YOU  have  asked  whether  the  Civil  Service  Commission's 
decision  was  appropriate  and  binding  on  the  Department  of 
Public  Works. 

San  Francisco  Charter  §8.310  (a)  mandates  that, 

"NO  person  shall  in  any  wav  be  favored  or 
discriminated  against  in  ^niployment  or 
opportunity  for  employment  because  of  race, 
color,  sex,  sexual  orientation,  political 
affiliation,  age,  religion, ^national  origin 
or  other  non-merit  factors." 

....    •  c^.'.'r^A   a¥   rivil  Service  Commission 
The  same  prohibition  is  found  at  Civii  bervi^« 

Rule  §1. 03(A) (3). 

„..  Ramirez  "l^dhi^  complaint  with  the  Civil  Service 

^:cJl?r??o!^;ntrot°tSr«v!rse?^ice  commission  Rules 
provides  that, 

-The  sole  purpose  of  complaints,  informal  resolution 

?^^|75?Td¥-i-r¥S?d7-for  complainant  where 
appropriate."   [Emphasis  added.] 


Jeffrey  Lee 
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Under  Civil  Service  Commission  Rule  §1.03 (F)(5), 
supra ,    the  Civil  Service  Commission's  authority  to  award 
relief  is  limited  to  situations  where  there  is  a  finding 
that  the  complainant  has  been  discriminated  against.   The 
Civil  Service  Commission  made  no  finding  that  Mr.  Ramirez 
had  been  discriminated  against  and  therefore  had  no 
authority  under  Civil  Service  Commission  Rule  §1.03 (F)(5), 
supra,  to  order  that  Mr.  Ramirez  be  appointed  to  the 
positions  in  question. 


You  are  so  advised. 


Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


'^UUCy 


rtL 


'HANIE  M.  CHANG 
Deputy  City  Attorney 


APPROVED: 


i^V^^.  VA 


GEORGE    A'QNOST 
City  Attorney 


q^r^-" 
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SAN   l-RANCiSCO 


SUBJECT: 
REQUESTED  BY; 
PREPARED  BY: 


Applicability  of  Fair  Labor  Standards  Act 
to  the  City's  Flextiitie  Work  Schedules 

ARLENE  M.  SAUSER,  Chief 
Adult  Probation  Department 

MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Whether  the  premium  pay  provisions  of  the  Fair  Labor 
Standards  Act  apply  to  the  City  and  County  of  San  Francisco 
and  its  flextime  work  schedules. 

CONCLUSION 

No,  the  wage  and  hours  provisions  of  the  Fair  Labor 
Standards  Act  do  not  apply  to  the  City's  flextime  work 
schedules. 

ANALYSIS 


The  Adult  Probation  Office  has  entered  into  a  program 
of  flextime  work  schedules  for  its  employees  under  the 
authority  of  the  salary  standardization  ordinance.   That 
program  allows  employees  to  work  a  flexible  schedule  during 
an  80-hour  payroll  period.   It  permits  an  employee  to  work 
more  than  40  hours  in  one  week  and  the  employee  may  work 
less  hours  the  second  week  as  long  as  the  employee  works  at 
least  80  hours  during  the  two-week  period.   Your  request 
states  that  you  have  received  information  that  the  Fair 
Labor  Standards  Act  prohibits  employees  from  working  more 
than  40  hours  in  one  week  without  compensation  for  overtime 
regardless  of  any  waivers  that  are  now  provided  for  in  the 
Salary  Standardization  Ordinance. 

The  Salary  Standardization  Ordinance  for  1981-82  and 
1982-83  permits  a  flextime  work  schedule  in  which  an 
employee  may  work  more  than  or  less  than  8  hours  within  12 
hours  provided  the  employee  must  work  5  days  a  week  and  80 
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hours  per  payroll  period.   The  employee  must  also  sign  a 
waiver  of  any  rights  such  employee  may  otherwise  be  entitled 
to  by  reason  of  overtime  worked  (Section  II-A.l,  Salary 
Standardization  Ordinance  1981-82;  1982-83). 

The  Fair  Labor  Standards  Act  was  enacted  by  Congress 
in  1938  to  provide  a  minimum  wage  and  premium  pay  for  work 
in  excess  of  40  hours  per  week.   In  1974,  Congress  extended 
the  Act  to  include  employees  of  states  and  their  political 
subdivisions.   The  validity  of  this  extended  coverage  was 
challenged  by  various  states  and  cities  and  the  issue  was 
ultimately  decided  by  the  United  States  Supreme  Court  in  the 
case  of  National  League  of  Cities  v.  Usery  (1976)  426  U.S. 
833. 

The  Supreme  Court  concluded  that  the  Fair  Labor 
Standards  Act  was  unconstitutional  as  applied  to  the  states 
and  their  political  subdivisions  in  that  it  intruded  into 
state  sovereignty  in  the  rendition  of  traditional 
governmental  services.   The  Court  reasoned  that  an  important 
attribute  of  state  sovereignty  is  the  power  to  determine  the 
wages  which  shall  be  paid  to  those  employees  who  carry  out 
the  state's  governmental  functions,  the  hours  those  persons 
will  work  and  the  compensation  which  will  be  provided  if 
required  to  work  overtime.   The  Court  held  that  the 
increased  labor  costs  resulting  from  the  premium  pay 
requirements  of  the  Fair  Labor  Standards  Act  placed  a 
significant  burden  on  the  states  and  their  political 
subdivisions  in  carrying  out  their  governmental  functions. 
As  a  result  of  overtime  requirements  of  the  Fair  Labor 
Standards  Act,  the  state  and  local  governments  were  required 
to  alter,  diminish  or  even  curtail  the  delivery  of  essential 
governmental  services.    The  effect  of  the  Act  was  an 
impermissible  intrusion  into  state  sovereignty.   The  Court 
concluded  that  Congress  did  not  have  authority  under  the 
Commerce  Clause  to  extend  the  Fair  Labor  Standards  Act  to 
the  states  and  their  political  subdivisions  insofar  as  that 
legislation  operated  to  directly  displace  the  ability  of 
state  and  local  governments  to  structure  their  operations  in 
areas  of  traditional  governmental  functions. 

The  City  and  County  of  San  Francisco,  as  a  chartered 
city  and  county,  is  granted  "plenary  authority"  to  provide 
in  its  Charter  for  the  compensation  of  its  employees 
(Article  XI,  Section  5(b),  California  Constitution).   It  is 
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well-established  that  the  determination  of  the  wages  paid  to 
employees  of  a  chartered  city  and  county  is  a  matter  of 
local  rather  than  statewide  concern  (Sonoma  County 
Organization  of  Public  Employees  v.  County  of  Sonoma, 
23  Cal.3d  296  (1979);  Bishop  v.  City  of  San  Jose, 
1  Cal.3d  56  (1969)),   Under  its  Charter  authority,  the  City 
has  provided  for  flextime  work  schedules  in  the  Salary 
Standardization  Ordinance. 

The  flextime  work  schedules  are  intended  to  give 
more  latitude  to  the  City  and  its  employees  in  providing 
essential  governmental  services  to  the  public.   The  Fair 
Labor  Standards  Act  would  impose  a  financial  burden  on  the 
City  when  employees  elect  to  work  on  a  flextime  schedule 
program  which  exceeds  40  hours  per  week.   Such  an  interference 
with  the  City's  right  to  determine  the  manner  in  which  essential 
governmental  services  will  be  rendered  and  the  salaries  of 
those  employees  who  perform  such  services  has  been  found 
unconstitutional  (National  League  of  Cities  v.  Usery,  supra) . 

Therefore,  it  is  my  opinion  that  the  minimum  wage  and 
maximum  hours  provisions  of  the  Fair  Labor  Standards  Act  are 
not  applicable  to  the  City  and  County  of  San  Francisco  and 
you  are  authorized  to  implement  the  flextime  work  schedules 
as  provided  for  in  the  salary  standardization  ordinance. 

Very  truly  yours , 

GEORGE  AGNOST 
City  Attorney 


By:  ")lU.uCfu/  (^^ 6ct&^ec.c^ 
MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 


APPROVED ; 


By:   Kb.  ,V  .^  yA^  CA^V^^^VzA 

"  Ge5rG^  AGNOST  ^ 


MCK:css 
9642B 


City  and  County  of  San  Francisco:  Office  of  City  Attorney 


C«org*  Agnost, 
City  AHornsy 


May   12.    1983 
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SAN   FRANCISCO 

pi  ir>"    l'^     •    IPRAPV 


Arlene  M.  Sauser 

Chief  Adult  Profation  Officer 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  CA  94103 

Re:   Flextime  for  Probation  Department 

Employees,  City  Attorney  Opinion  No.  82-A6 

Dear  Ms.  Sauser: 

This  will  serve  as  arfamendment  to  our  Opinion 
No.  82-46  in  which  we  opined  that  the  premium  pay  provisions 
of  the  Fair  Labor  Standards  Act  are  not  applicable  to  the  City's 
flextime  work  schedules. 

In  that  opinion,  we  stated  that  the  Salary 
Standardization  Ordinance  for  1981-82  and  1982-83  permits  a 
flextime  work  schedule  "provided  the  employee  must  work 
five  (5)  days  a  week  and  80  hours  per  payroll  period."   This 
statement  was  only  partially  correct  because  it  did  not  make 
reference  to  other  paragraphs  in  Section  II-A.l  of  the  Salary 
Standardization  Ordinances  which  authorize  flextime  hours 
in   a    work  week  of  four,  five  or  six  consecutive  days  for 
certain  designated  employees.   Section  II-A.l  provides: 

"Upon  request  of  the  appointing  officer, 
the  Civil  Service  Commission  may  authorize 
work  schedules  for  executive,  administrative 
or  professional  employees,  or  Airport  Police 
Officer  classifications.  Sheriff's  sworn 
classifications  or  7412  Automotive  Service 
Workers  Assistant  Supervisor,  which  are 
comprised  of  eight  (8)  hours  within  twelve  (12) 
or  a  forty  (40)  hour  work  week  in  four   five 
or  six  consecutive  days.   Such  change  in  the 
number  of  work  days  shall  not  alter  the  basis 
for,  nor  entitlement  to,  receiving  the  same 
rights  and  privileges  as  provided  all  five- 
day,  forty-hour-a-week  employees."   (Emphasis 
added. ) 

In  addition.  Section  II-A.l  authorizes  a  department 
head  and  an  employees  union  to  establish  flextime  with 
full  time  work  weeks  of  less  than  five  (5)  days.   This 
authorization  is  as  follows: 
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"Upon  request  of  the  union  to  any  City 
department,  the  Board  of  Supervisors  authorizes 
any  department  head,  board  or  commission  to 
meet  and  confer  with  the  union  on  proposals 
offered  by  the  union  or  the  department 
relating  to  alternate  scheduling  of  working 
hours  for  all  or  part  of  a  department.   Such 
proposals  may  include  but  are  not  limited  to 
core-hour  flextime,  full  time  work  weeks  of 
less  than  five  (5)  days  or  a  combination  of  plans 
which  are  mutually  agreeable  to  the  union  and 
the  department  concerned.   It  is  the  intent  of 
the  Board  that  the  work  year  shall  continue 
to  be  two  thousand  eighty  (2,080)  hours  (2,088 
in  leap  years)  and  that  overtime  shall  be 
earned  on  a  daily  and  weekly  basis  provided, 
however,  the  union  and  the  affected  department 
may  mutually  agree  on  cost  equivalent  alternative 
scheduling  practices.   Any  such  agreement  shall 
be  submitted  in  ordinance  form  to  the  Board  of 
Supervisors  for  its  approval  or  rejection." 
(Emphasis  added. ) 

You  are  therefore  authorized  to   allow  flextime  work 
schedules  which  have  a  full  time  work  week  of  four  consecutive 
days  subject  to  the  procedures  provided  in  the  above-quoted 
sections  of  the  Salary  Standardization  Ordinance. 


or  call, 


If  we  can  be  of  further  assistance,  please  write 


Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 

Michael  C.  Killelea 
Deputy  City  Attorney 


MCK:css 


cc:  Mr.  James  Lazarus 
Mr.  Duane  W.  Reno 
Mr.  Joseph  Botka 


Oh- 
GEORGE  AGNOST 

CITY  AnORNEY 

^^      ary  hall 
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Z^      OPINION  NO.  82-47 


SUBJECT: 


REQUESTED  BY; 


Sick  Leave  Benefits  for  a  Limited  Tenure 
Appointee  who  is  Replaced  durinq  Sick  Leave  by 
an  Eligible  Off  a  Civil  Service  List 

RAYMOND  G.  CONNORS,  JR. 
Secretary,  Fire  Commission 


PREPARED  BY; 


MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Whether  a  uniformed  member  of  the  Fire  Department  who 
has  been  appointed  to  a  limited  tenure  position  in  a  higher 
rank  is  entitled  to  the  salary  of  that  rank  for  the  duration 
of  a  non-industrial  sick  leave  even  though  he  is  displaced  by 
an  eligible  off  a  civil  service  list  during  the  sick  leave 
period . 

CONCLUSION 

No,  a  limited  tenure  appointment  continues  onlv  until  a 
civil  service  eligible  list  is  established  and  appointments 
made  therefrom.   At  that  time  a  limited  tenure  appointee  who 
is  on  a  non-industrial  sick  leave  reverts  to  his  oermanent 
civil  service  rank  and  salarv  regardless  of  his  sick  leave 
status. 


ANALYSIS 

The  facts  of  your  inauiry  of  June  3,  198?  is  as 
follows:   On  August  5,  1981,  a  uniformed  member  of  your 
department  in  the  permanent  rank  of  H40  Battalion  Chief 
received  a  limited  tenure  appointment  to  the  rank  of  H50 
Assistant  Chief.   On  May  17,  1982  while  still  occupving  that 
limited  tenure  rank,  the  member  went  on  a  non-industrial  sick 
leave  with  pay.   On  May  21,  1982,  during  the  period  of  the 
member's  sick  leave,  the  H50  Assistant  Chief  civil  service 
list  was  adopted  and  on  May  27,  1932,  an  eligible  from  that 
list  was  appointed  to  replace  the  subject  limited  tenure 
appointee . 

A  limited  tenure  appointment  is  made  under  the  authority 
of  Section  B.331  of  the  Charter.   It  is  therein  provided  that 
such  appointment  "may  continue  only  until  registers  of 
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eligibles  are  establishes^  through  the  regular  examination 
procedure."   On  the  appointment  of  a  civil  service  eligible  to 
a  promotive  position,  the  limited  tenure  appointee  holding 
that  position  is  laid  off  and  is  automat icallv  reinstated  to 
his  permanent  position  (Section  19.05,  Civil  Service 
Rules). i'^  Therefore,  the  limited  tenure  appointment  of  the 
subject  member  to  the  H50  Assistant  Chief  rank  expired  on  May 
27,  1982  when  a  permanent  civil  service  eligible  from  the  H50 
Assistant  Chief  eligible  list  was  appointed.   At  that  time, 
the  limited  tenure  appointee  should  have  been  returned  to  his 
permanent  rank  of  H40  Battalion  Chief  in  accordance  with 
Section  19.05  of  the  Civil  Service  Rules. 

Sick  leaves  are  provided  for  by  Rules  of  the  Civil 
Service  Commission  under  authorization  of  Section  8.363  of  the 
Charter.   An  employee  is  entitled  to  sick  leave  with  pay  if 
the  employee  has  earned  credits  based  upon  paid  service 
(Section  22.02B,  Civil  Service  Rules).   The  right  to  sick 
leave  becomes  vested  upon  the  occurrence  of  the  illness  which 
disables  the  employee  from  performing  the  duties  of  the 
position  (see  Citv  Attorney  Opinions  No.  76-22,  March  10, 
1976;  No.  68-85,  November  8,  1958).   Although  an  employee  has 
the  right  to  sick  leave,  such  an  employee  has  no  right  to  be 
placed  in  a  preferred  position  by  reason  of  that  status.   A 
limited  tenure  appointee  who  is  in  a  working  status  would  be 
removed  and  laid  off  from  that  apoointment  when  an  eligible  is 
certified  from  a  civil  service  list  to  the  position  occupied 
by  the  employee  (Section  8.331,  Charter;  Section  19.05,  Civil 
Service  Rules).   The  fact  that  a  limited  tenure  employee  is  on 
sick  leave  does  not  alter  the  legal  effect  of  Section  R.331  of 
the  Charter  which  causes  the  limited  tenure  appointment  to 
cease  when  a  civil  service  eligible  list  is  established  for 
that  position.   Therefore,  even  though  an  employee  has  a  right 
to  sick  leave,  there  is  no  right  for  continuity  of  the  limited 
tenure  appointment  that  existed  at  the  time  that  sick  leave 
commenced  when  a  civil  service  eligible  is  appointed  to 
replace  the  limited  tenure  employee. 


1/Section  19.05  provides: 

"Civil  service  employees  who  are  laid  off, 
terminated  or  resign  from  a  limited  tenure  appointment 
shall  return  to  their  permanent  positions." 
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It  should  be  noted,  however,  that  if  a  uniformed  member 
of  the  fire  or  police  department  is  disabled  in  the  line  of 
duty,  such  a  member  is  entitled  to  disability  benefits  at  the 
salary  the  member  is  receiving  at  the  time  of  the  injury  for  a 
period  up  to  twelve  (12)  months  (Section  8.515,  Charter;  City 
Attorney  Opinions  No.  76-22,  March  10,  1976;  No.  73-106, 
Auqust  21,  1973).   Therefore,  under  Section  8.515  of  the 
Charter,  if  a  limited  tenure  appointee  is  injured  in  line  of 
duty,  the  member  would  be  entitled  to  receive  the  salary  of 
the  limited  tenure  rank  for  the  entire  period  of  the 
disability  even  though  the  limited  tenure  appointment  has 
ceased  while  he  is  on  disability  due  to  the  appointment  of  a 
civil  service  eligible.   There  is  no  similar  authority  which 
would  entitle  a  limited  tenure  employee  on  a  non-industrial 
sick  leave  to  receive  sick  leave  benefits  at  the  salary  of  the 
limited  tenure  position  for  the  duration  of  the  sick  leave 
after  such  employee  has  been  replaced  by  a  civil  service 
eligible. 

In  the  subject  matter,  the  uniformed  member  should  have 
been  laid  off  from  the  limited  tenure  H50  Assistant  Chief 
position  on  May  27,  1982  when  the  eligible  on  the  civil 
service  list  was  appointed  to  that  position;  and  he  should 
have  been  restored  to  his  permanent  rank  and  salary  of  H40 
battalion  Chief  at  that  time  regardless  of  his  sick  leave 
status . 

The  subject  opinion  relates  to  a  specific  fact  situation 
and  is  thereby  controlling  over  the  general  conclusions 
reached  in  Citv  Attorney  Opinions  No.  76-22,  March  10,  1976, 
No.  68-75,  November  8,  1968  and  No.  3687,  June  27,  1945. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


Bv:  :^2L<<j^C^ccuac^ 

MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 


APPROVED: 


GEORGE  AGNO'^T 


^f\A^/ 


Citv  Attorney 
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^  Opinion  No.  82-48 


Subject:       Applicability  of  Public  Bid  Requirement  to 
Contracts  Let  By  The  Fine  Arts  Museums 
of  San  Francisco 

Requested  by:   Stephen  Dykes 

Deputy  Director  for  Administration    .^s>%-uiVlENTS  DEPT. 

Prepared  by:    Judith  Teichman  SEP  E 0  1982 
Deputy  City  Attorney 

Evie  Kintzer  SAN  HkANCISCO 

Certified  Law  Student  PUtiLIO  LIBRARY 

Question  Presented 

Whether  the  Board  of  Trustees  of  The  Fine  Arts  Museums  of 
San  Francisco  is  required  to  put  contracts  for  renovation  of  the 
buildings  under  its  jurisdiction  out  to  competitive  bid. 


No. 


Conclusion 


Analysis 


You  have  asked  us  to  advise  you  whether  the  competitive  bid 
requirement  in  §7.200  of  the  Charter  is  applicable  to 
construction  contracts  let  by  the  Fine  Arts  Museums.   Our 
conclusion  is  that  it  is  not  applicable. 

In  November,  1983,  the  Museums  will  present  a  major 
exhibition  from  the  Vatican.   It  is  necessary  to  renovate  and 
expand  the  gallery  space  in  the  M.  H.  de  Young  Memorial  Museum  to 
accommodate  the  Vatican  Exhibition.   Equally  important,  after  the 
Vatican  Exhibition  is  over,  the  improvements  will  enable  the 
Museums  to  display  their  collection  of  American  Art  more 
effectively.   The  City  has  appropriated  one  half  of  the  total 
expenses  for  this  project,  up  to  a  maximum  of  $750,000,  on 
condition  that  the  private  sector  contribute  the  other  one-half 
of  the  expenses. 

Charter  §7.200  generally  requires  that  public  works  and 
purchasing  contracts  which  exceed  $15,000  be  let  to  the  "lowest 
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reliable  and  responsible  bidder  not  less  than  ten  days  after 
advertising  by  one  publication  for  sealed  proposals  .  .  .  ."   It 
also  requires  the  Board  of  Supervisors  to  establish  a  procedure 
to  permit  appropriate  City  departments  to  bid  on  contracts,  and 
that  such  contracts  "shall  be  awarded"  to  the  City  department  if 
its  bid  is  the  lowest. 

Section  3.621  of  the  Charter,  which  describes  specifically 
the  powers,  duties  and  functions  of  the  Board  of  Trustees  of  the 
Museums,  provides  in  part  that: 

"The  board  shall  have  the  power  to  maintain, 
repair,  or  reconstruct  existing  buildings  and 
construct  new  buildings  and  to  make  and  enter 
into  contracts  relating  thereto,  subject, 
however,  insofar  as  city  funds  are  to  be  used,  to 
»        the  budget  and  annual  appropriation  ordinance." 
[Emphasis  added. 1 

The  question  is  whether  the  competitive  bid  requirement  of 
$7,200,  which  establishes  procedures  applicable  to  City 
departments  generally  controls,  or  whether  the  provisions  of 
S3. 671,  which  requires  that  contracts  for  construction  let  by  the 
Museums  comply  with  the  provisions  of  the  annual  budget  and 
appropriation  ordinance,  and  then  only  insofar  as  City  funds  are 
used,  control.  1/   In  order  to  determine  whether  the  Museums  are 
subject  to  the  competitive  bidding  requirements  of  $7,200,  we 
■ust  look  to  the  applicable  rules  of  statutory  construction, 
which  are  that  specific  provisions  control  over  general 
provisions;  when  certain  things  are  specified  in  legislation,  the 
intent  to  exclude  others  is  implied;  and  when  it  can  be 
ascertained,  the  intention  of  the  legislature  (here  the  voters) 
controls. 

By  way  of  background,  both  the  de  Young  Museum  and  the 
Legion  of  Honor  were  given  to  the  City  "in  trust".   They  were 
accepted,  and  the  Charter  amended  to  establish  their  governing 


1/No  other  City  board  or  commission,  however  independent, 
is  granted  the  Museums  Board's  exemption  from  all  requirements 
except  the  "budget  and  annual  appropriation  ordinance".   See  the 
Charter  provisions  applying  to  the  Public  Utilities  Commision, 
$3,591,  the  Airport  Commission,  $3,691,  the  Port  Commission, 
$3,581  and  the  Parks  and  Recreation  Commission,  $3,552. 
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Boards,  at  the  November  4,  1924  election.   The  original  charter 
language  describing  the  powers  of  the  Trustees  for  the  two 
■useums  was  identical  in  all  relevent  respects,  and  gave  the 
respective  Boards  "exclusive  charge"  of  the  Museums.  Article 
XIV-B,  $S6  and  7,  and  Article  XIV-C,  S$6  and  7  of  the  1925 
Charter.   Article  XIV-C,  S3,  relating  to  the  de  Young  Museum, 
reserved  land  in  Golden  Gate  Park  for  expansion  of  the  de  Young, 
but  it  did  not  specifically  address  the  question  of  whether  the  - 
Board  had  power  to  let  contracts  for  construction  of  any 
addition. 

Por  the  most  part,  the  1932  Charter  revision  simply 
consolidated  the  language  contained  in  the  1924  ballot  measures 
relating  to  the  two  museums.   Two  pertinent  exceptions  are  the 
language  explicitly  giving  the  de  Young  Museum  Trustees  the  power 
to  enter  into  contracts  for  the  construction  and  reconstruction 
of  the  museum  buildings,  and  a  statement  of  intention: 

"that  the  administration  and  control  of  the  [museum]  shall 
be  continued  with  the  powers  granted  and  under  the 
conditions  imposed  by  the  terms  of  the  donation  and 
accepted  by  the  city  and  county."   $50  and  S^l  of  the  1932 
Charter. 

When  the  Charter  was  amended  in  1972  to  merge  the  de  Young 
Museum  and  the  California  Palace  of  the  Legion  of  Honor  into  what 
are  now  called  "The  Fine  Arts  Museums  of  San  Francisco,"  the  de 
Young  Museum's  power  to  let  contracts  for  construction,  subject 
to  the  budget  and  annual  appropriation  ordinance,  was  retained 
and  made  applicable  to  both  museums,  but  further  qualified  by  the 
phrase  "insofar  as  city  funds  are  to  be  used."  The  ballot 
argument  in  support  of  the  merger  does  not  explain  or  mention 
this  change  which,  in  reality,  may  not  be  anything  more  than  a 
truism,  given  the  nature  of  the  annual  budget  and  appropriation 
ordinance. 

With  regard  to  interpretation  of  legislation.  Code  of  Civil 
Procedure  $1859  provides:   "when  a  general  and  particular 
provision  are  inconsistent,  the  latter  is  paramount  to  the 
former."   See  also  Rose  v.  State  of  California  (1942)  19  C.2d 
713,  723-34  (court  held  that  the  constitutional  requirement  that 
the  State  pay  just  compensation  for  property  acquired  by  eminent 
domain  was  specific  and  permitted  suits  against  the  State  for 
compensation  even  though  another  constitutional  provision 
permitted  the  State  legislature  to  determine  when  suits  could  be 
brought  against  the  State  and  the  legislature  had  not  authorized 
suit  against  the  State  in  the  eminent  domain  situation.] 
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Since  the  language  of  S7.200  is  generally  applicable  to 
City  agencies,  and  the  language  of  §3.621  is  specifically 
applicable  only  to  the  Museums,  the  rule  stated  in  Code  of  Civil 
Procedure  $1859  leads  to  the  conclusion  that  the  Museums  are  not 
required  to  comply  with  the  competitive  bidding  requirements  set 
forth  in  $7,200.   Rather,  it  leads  to  the  conclusion  that 
construction  contracts  let  by  the  Museums  are  subject  only  to  the 
provisions  of  the  budget  and  appropriation  ordinance,  and  then 
only  insofar  as  City  funds  are  used. 

Another  doctrine  of  statutory  construction,  expressio  unius 
est  exclusio  alterius,  provides  that  when  certain  things  are 
specified  in  a  law,  an  intention  to  exclude  others  is  implied. 
Collins  V.  City  and  County  of  San  Francisco  (1952)  112  C.A.  719, 
731  [where  the  Charter  specifically  excluded  from  the  referendum 
process  only  the  appropriation  and  budget  ordinances,  the  court 
rejected  the  argument  that  the  salary  ordinance  was  excluded 
because  it  was  an  integral  part  of  the  budgetary  process. 1   See 
also  Moore  v.  Webb  (1933)  219  C.304,  309  [constitutionality  of 
legislation  regulating  motor  club  service  turned,  in  part,  on 
reasonableness  of  exemption,  which  turned  on  who  was  included 
within  exemption);  and  58  Cal.  Jur.  3d,  Statutes,  $115. 
Application  of  this  doctrine  to  the  Charter  language  before  us 
leads  again  to  the  conclusion  that  the  Museums'  construction 
contracts  are  subject  only  to  the  provisions  of  the  budget  and 
annual  appropriation  ordinance  since  those  requirements  are 
identified  in  Charter  $3,621,  and  they  are  the  only  requirements 
identified  in  $3,621. 

Finally,  Code  of  Civil  Procedure  $1859  also  provides  that 
in  construction  of  legislation,  the  intention  of  the  legislature 
•is  to  be  pursued,  if  possible  .  ,  .  ."   The  facts  discussed 
below  tend  to  confirm  that  the  voters  intended  that  the  Museums 
let  construction  contracts  subject  only  to  the  requirements  of 
the  budget  and  annual  appropriation  ordinance  when  City  funds  are 
involved. 

The  Board  of  Trustees'  power  to  operate  independent  of 
other  City  departments  and  officials  in  most  respects  is  very 
clear.   The  Trustees  have  "exclusive  charge"  of  the  land  set 
aside  for  the  Museums  and  all  real  and  personal  property 
belonging  to  the  Museums,  Charter  $3,621,  and,  unliJce  all  other 
City  boards  or  commissions,  which  are  appointed  by  the  Mayor,  the 
■embers  of  the  Board  of  Trustees  elect  their  successors.  Charter 
S3. 620. 


Stephen  Dykes 


September  10,  1982 


OPINION  NO.  82-48 


Furthermore,  the  members  of  the  governing  body  of  the 
Museums  are  "trustees."   Trustees  have  a  high  duty  of  care  to 
maintain  and  preserve  the  assets  of  the  trust,  which  in  the  case 
of  the  Museums  includes  the  buildings  and  their  contents. 
Restatement  2d,  Trusts  §379;  Bogart,  Trusts  and  Trustees  (2d  ed.) 
$S600,  602. 

In  order  for  the  members  of  the  Board  of  Trustees  to 
function  as  "trustees",  they  must  be  free  to  exercise  the 
judgment  and  care  with  which  trustees  are  charged.   They  have 
been  given,  and  must  necessarily  have,  virtually  plenary  power 
over  the  real  and  personal  property  constituting  the  museums.   It 
would  be  anomolous,  and  inconsistent  with  both  the  powers 
explicitly  granted  the  Trustees  in  the  Charter  and  the  powers  of 
trustees  generally,  to  require  the  Museums'  Trustees  to  award  a 
construction  contract  to  another  City  department  if  it  were  the 
low  bidder  without  regard  to  the  relative  competence  of  that 
department  to  perform  the  work,  as  would  be  the  case  if  the 
provisions  of  S7.200  were  applicable  to  the  Museums. 
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CONCLUSION 

In  conclusion,  the  rules  of  statutory  interpretation 
clearly  establish  that  the  very  specific  provisions  of  Charter 
§3.621  relating  to  construction  contracts  control  over  the 
general  provisions  of  §7.200.   Thus,  it  is  clear  that  the  onlv 
requirements  to  which  construction  contracts  let  by  the  Museums 
are  subject  are  those  contained  in  the  "bU'^get  and  annual 
aopropriations  ordinance",  and  they  are  applicable  only  when  City 
funds  are  used.  2/ 


You  are  so  advised 


Respectfully  submitted. 


GEORGE  AGNOST 
CITY  A"TORNEi 


^dith  fj.  Teichman 
Deputy  Ci,tY  Attorney 

Certified  Law  Student 


IMPROVED: 


i\A^A.X 


'G^ORGEcJ  AGNOST 
City  Attorney 


7/   We  note  that  although  the  Trustees  are  not  required  by 
the  Charter  to  award  construction  contracts  after  advertising 
publicly  for  bids,  because  of  their  duty  as  trustees  to  conserve 
the  assets  available  to  the  Museums,  they  may  be  required  to  seek 
competitive  bids  or  proposals  for  construction  work  at  the 
Museums  when  that  is  practicable.   Since  the  Museums  generally 
seek  competitive  proposals  for  larger  contracts  even  when  City 
funds  are  not  involved,  there  is  no  need  to  address  this  issue  at 
this  time. 
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SUBJECT; 


Conflict  of  Interest  of 

Member    of  Board   of  Examiners  uUCUMENTS  DEP  f 


REQUESTED  BY:      Robert   C.    Levy,    Superintendent      SEP  3 0  1982 


PREPARED  BY: 


Bureau  of  Building  Inspection 

Judith  A.  Boyajian 
Deputy  City  Attorney 


SAN   FRANCISCO 
pi  1111  >^    •   inoapv 


QUESTION  PRESENTED 

Does  Dartial  ownership  in  a  testinq  laboratory  by  a  member 
of  the  Board  of  Examiners  (hereinafter  "Board")  create  a 
prohibited  conflict  of  interest? 


CONCLUSION 


No. 


ANALYSIS 


The  conflict  of  interest  provisions  applicable  to  officers 
an''  emplovees  of  the  Citv  and  County  of  San  Francisco,  including 
members  of  boards  and  commissions,  are  set  forth  in  Section  8.105 
of  the  San  Francisco  Charter,  which  provides  in  relevant  part  as 
follows : 


8.105   Conflict  of  Interest 
Practices 


and  Other  Prohibited 


(a)  No  officer  or 
countv  shall  become  dir 
interested  in  any  contr 
privilege  or  sale  or  le 
entered  into  or  author i 
as  an  officer  or  emoloy 
emplovee  under  his  supe 
a  board  or  commission  o 
unless  same  is  devolved 


employee  of  the  city  and 
ectly  or  indirectly 
act,  franchise,  right, 
ase  of  oroperty  awarded, 
zed  by  him  in  his  capacity 
ee ,  or  bv  an  officer  or 
rvision  and  control,  or  by 
f  which  he  is  a  member, 
upon  him  by  law.   An 


I)  SS8^315 


Reem  206  Oty  Hatl 


Son  FrondKo  94103 


OPINION  NO.  8  2-49 
Mr.  Robert  C.  Levy  2  September  17,  1982 


officer  or  employee  with  such  an  interest, 
however  acquired,  shall  become  divested  of  said 
interest  within  60  days  or  shall  resign  said 
office  or  employment. 

*  *  * 

(c)   No  officer  or  employee  shall  make, 
participate  in  making  or  in  any  way  attempt  to 
use  his  office  or  employment  to  influence  a 
governmental  decision  in  which  he  knows  or  has 
reason  to  know  he  has  a  financial  interest. 

*  *  * 

(1)   The  provisions  of  Section  8.105  shall 
not  apply  to  any  members  serving  as  a 
representative  of  any  profession,  trade, 
business,  union  or  association  on  any  board, 
commission  or  other  body  heretofore  or  hereafter 
created  by  an  ordinance  of  the  City  and  County  of 
San  Francisco  which  requires  that  the  membership 
consist  in  whole  or  in  part  of  representatives  of 
specific  orofessions,  trades,  businesses,  union 
or  associations.   Conflicts  of  interest  and 
prohibited  practices  of  such  members  and  the 
penalties  therefor  shall  be  as  prescribed  by  the 
ordinance  creating  such  board,  comission  or  other 
body  or  by  an  amendment  thereto.   (Emphasis 
added . ) 

The  Board  was  established  by  Section  204  et  seq.  of  the  San 
Francisco  Building  Code,  which  provides  in  pertinent  part  as 
follows : 

204. A.   Establishment.   There  is  hereby 
created  a  Board  of  Examiners  consisting  of  6 
members  who  are  qualified  by  experience  and 
training  to  pass  upon  matters  pertaining  to 
building  design  and  construction.  .  . 

204. B.   Membership.  .  .  The  membership  shall 
consist  of  a  registered  structural  engineer,  a 
registered  mechanical  engineer,  a  licensed 
general  contractor,  a  certificated  architect,  and 
a  building  trades  representative.  .  . 
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204. G.   Ouorum.  .  .  No  member  of  the  Board 
shall  pass  upon  any  question  in  which  he,  or  any 
corporation  in  which  he  is  a  shareholder,  is 
interested.   (Emphasis  added.) 

The  Board  was  established  by  an  ordinance 
requiring  that  its  membership  consist  of  representatives 
of  specific  professions,  trades  or  businesses.   Thus,  the 
provisions  of  8.105,  supra,  do  not  apply  to  the  members  of 
the  Board,  who  are  governed  exclusively  by  the  conflict  of 
interest  provisions  set  forth  in  San  Francisco  Building 
Code  Section  204. G,  suora. 

We  therefore  conclude  that  a  Board  member  who 
acquires  partial  ownership  in  a  testing  laboratory  need 
not  resign  from  the  Board,  but  must  abstain  from  voting  on 
any  question  in  which  he,  or  his  corporation,  has  an 
interest. 

Respectfully  submitted, 

GEORGE  AGNOST,  City  Attorney 


By 


^JUDITH    A.    BOYAJIANT/ 
Deputy  city  Attorney 


APPROVED: 


V       /CltyAttoTney  (J 
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SUBJECT : 
REQUESTED  BY: 

PREPARED  BY: 


Back  Pay  for  Exonerated 
Limited  Tenure  Employee 

JOHN  J.  WALSH 

General  Manager,  Personnel 

Civil  Service  Commission 

STEPHANIE  M.  CHANG 
Deputy  City  Attorney 


uOoUivlEfslTS  DEP  r 
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QUESTION  PRESENTED 

Whether  the  Civil  Service  Commission  has  anv 
award  back  oay  to  a  limited  tenure  employee  who  is 
a  charge  of  termination. 

CONCLUSION 

No. 


authoritv  to 
exonerated  of 


ANALYSIS 

Your  inquiry  states  that  Frederick  Haynes  was  terminated  by 
the  Sheriff's  Department  from  a  limited  tenure  position  as  a 
Public  Service  Trainee,  Class  9910,  effective  May  2,  1979.   The 
matter  was  initiallv  calendared  for  a  May  21,  1979  hearing  before 
the  Civil  Service  Commission.   At  the  request  of  Mr.  Haynes  the 
hearing  was  continued  until  October  20,  1980,  at  which  time  the 
Civil  Service  Commission  overruled  the  termination  and  reinstated 
Mr.  Havnes. 

You  have  asked  whether  the  Civil  Service  has  any  authority 
to  award  back  oav  for  the  period  that  Mr.  Haynes  was  separated 
from  employment. 


It  is  a  fundamental  rule  that  the  terms  and  conditions  of 
public  emoloyment  are  governed  bv  statute  or  ordinance.  (Boren  v 
State  Personnel  Board  (1937) 

(1973) 


Personnel  Board 

County  of  Los  Angeles 


37  Cal.2d  634,  641; 
35  Cal.  App.3d  132, 


Markman  v, 
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emolovees  are  entitled  only  to  such  compensation  as  is  expressly 
provided  bv  statute  or  ordinance.  (Markman,  supra,  3S  Cal.  App.3d 
at  D.  135.) 

San  Francisco  Charter  5  8.400 (q>  provides: 

"No  officer  or  employee  shall  be  paid  for  a 
greater  time  than  that  covered  by  his  actual 
service.  .  ." 

Durinq  the  oeriod  of  May  :>,  1979  through  October  20,  1980, 
Mr.  Havnes  did  not  render  services  as  a  City  employee  and 
therefore  San  Francisco  Charter  58.400(g)  prohibits  any  payment 
of  salary  for  such  period. 

As  a  limited  tenure  employee  Mr.  Haynes'  termination  was 
governed  bv  San  Francisco  Charter  58.331  which  provides  in 
relevant  part: 

"Limited  tenure  appointments  may  be  terminated  by 
the  appointing  officer  for  good  cause  at  anv  time 
with  the  approval  of  the  Civil  Service  Commission 
without  reference  to  the  procedures  governing 
removals  set  forth  in  Section  8.341  hereof." 

T'he  Civil  Service  Commission's  authority  under  San 
Francisco  Charter  58.331,  supra,  is  limited  to  approving  or 
disapproving  the  termination.   The  Commission's  authority 
thereunder  does  not  extend  to  determining  any  issue  of  back  pay. 
This  restriction  on  the  Commission's  authority  is  suoported  bv  a 
review  of  Charter  58.341  and  58.344  wherein  the  hearing  officer 
and  the  Police  and  Fire  Commissions  respectively  are  authorized 
to  order  back  pay  for  exonerated  emolovees.   In  the  absence  of 
anv  such  provision  in  San  Francisco  Charter  58.331,  supra ,  the 
Civil  Service  Commission  has  no  authority  to  award  back  pay  to  an 
exonerated  limited  tenure  emoloyee. 

Mr.  Haynes  contends  that  he  is  denied  equal  protection  of 
the  law  because  the  San  Francisco  Charter  authorizes  the  granting 
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of  hack  pav  to  other  classes  of  emoloyees  when  exonerated  of 
termination  charges.   The  equal  protection  clause  of  the  U.S. 
Constitution  only  prohibits  invidious  discrimination  against 
grouDs  or  classes  of  people.  (Williamson  v.  Lee  Optical  of 
Oklahoma  (1955)  348  U.S.  483,  389  [99  L.Ed.  563;  75  S.Ct  4611.) 
The  mere  fact  that  a  statutory  scheme  mav  affect  certain  groups 
of  people  differently  from  others  does  not  give  rise  to  a 
constitutional  violation.   "The  constititional  safeguard  is 
offended  only  if  the  classification  rests  on  grounds  wholly 
irrelevant  to  the  achievement  of  the  State's  objective."  (McGowan 
v.  Maryland  (1961)  366  U.S.  420,  425  (6  L.Ed. 2d  393;  81  S.  Ct. 
110.1) 

Limited  tenure  employment  in  the  City  and  County  of  San 
Francisco  is  a  form  of  temporary  employment.  (San  Francisco 
Charter  €8.331.)   Unlike  permanent  employees,  limited  tenure 
employees  are  not  required  to  submit  to  competitive 
examinations.   Furthermore,  limited  tenure  employees  "acquire  no 
right  or  preference  to  permanent  civil  service  status"  by  virtue 
of  such  limited  tenure  employment.  (Id . ) 

T'he  San  Francisco  Charter  provides  a  statutory  scheme  for 
termination  of  employees  which  is  based  upon  the  civil  service 
status  of  employees.   The  differences  in  treatment,  including 
authorization  for  granting  back  pav  to  exonerated  employees,  are 
rationally  related  to  the  differences  in  civil  service  status, 
and  no  denial  of  equal  protection  is  created  thereby. 

Mr.  Havnes'  claim  of  a  denial  of  due  process  is  likewise 
unfounded.   A  conversation  with  Mr.  Haynes's  attorney  has 
established  that  the  due  process  claim  is  based  on  the  contention 
that  Mr.  Haynes  should  have  been  advised  by  the  City  that  he 
would  not  be  entitled  to  back  pay  for  the  period  that  the  Civil 
Service  Commission  hearing  was  continued  (May  21,  1979  through 
October  20,  1980),  or  in  the  alternative,  the  City  should  have 
apposed  Mr.  Haynes'  request  for  a  continuance  of  the  May  21,  1979 
hearing  date.   Due  process  of  law  does  not  require  either  of  the 
foregoing . 

Mr.  Haynes'  claim  for  back  pay  under  Government  Code  §19584 
is  unfounded.   Government  Code  §19584  is  a  provision  of  the  State 
civil  service,  and  does  not  govern  employees  of  the  City  and 
County  of  San  Francisco. 


John  J.  Walsh 


September  14,  1Q82 
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You  are  therefore  advised  that  the  Civil  Service  Commission 
does  not  have  anv  author itv  to  qrant  Mr.  Haynes'  request  for  back 
oay  for  the  period  he  was  separated  from  employment. 


Very  •;truly  yours. 


STEPHANIE  M.  CHANG 
Deputy  City  Attorney 


'^-/^^ 


APP ROUTED  BY: 
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GEORGE  AGNOST 
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^    OPINION  8'>  -  51 

Author  itv  of  Poard  of  Siioervisors  to  Amend 
Ordinance  Enacted  bv  Vote  of  the  Peoole 


John  L.  Tavlor 

Clerk  o^  the  Board  of  Suoervisors 

Letter  dated  Seotember  1,  1^8? 

Purk  E.  nelventhal 
Denuty  Citv  Attorney 
fhoinas  Voe""  zke 
Leqal  Intern 

QUESTION  PRESENTED 


DOCUMENTS  DEPT. 

OCT  81982 

SAN  FRANC.SCO 


Mav  the  Poard  of  Suoervisors  amend  an  ordinance  that  has 
been  enacted  bv  a  vote  of  the  Peoole? 


No. 


ANSWER 


ANALYSIS 


You  have  oosed  a  question  reqarding  the  oossibilitv  of 
a'nendinq  an  ordinance  that  has  been  enacted  bv  a  vote  of  the 
oeoole.   Section  9.114  of  the  San  Francisco  Charter  provides  in 
relevant  oart: 

*  *  * 

No  initiative,  ordinance  or  measure  or 
declaration  of  oolicy  aporoved  by  the  electorate 
under  the  orovision  of  this  charter  shall  be 
subiect  to  veto,  or  be  amended  or  reoealed  except 
bv  vote  of  the  electorate,  unless  such  ordinance 
or  measures  shall  otherwise  provide. 


^0  S5S.3315 
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Tt  was  clearlv  the  intent  of  the  framers  of  the  Charter  that 
legislation  adopter!  throuqh  the  intiative  process  not  "be  subject 
to  veto,  or  be  amended  or  repealed  exceot  bv  vote  of  the 
electorate",  except  in  those  cases  where  the  measure  provides 
otherwise . 

McOuillin  on  Municipal  Corporations,  3rd  ed . ,  vol.  6,  pp. 
Ifl'>-ifl3  states: 


effective  and  prevent  its  circumvention  bv  a 
chanqe  of  law  by  the  municipal  council  or  other 
leqislative  assembly,  the  legislative  power  of 
the  council  is  commonly  restricted  by  a  provision 
that  an  ordinance  or  amendment  to  an  ordinance 
adopted  by  the  electors  shall  not  be  repealed  or 
amended  bv  the  council.   In  such  case,  the 
ordinance  or  the  amendment  to  an  ordinance  can  be 
repealed  or  amended  onlv  bv  a  vote  of  the 
electorate  in  the  same  manner  in  which  it  was 
adopte'^ . 

The  Charter  of  San  '='rancisco  contains  such  a  provision. 
Such  an  restriction  is  intended  to  prevent  defeat  of  an 
initiative  or  referendum  measure  through  action  bv  the  Board  of 
Supervisors  after  its  adoption  bv  the  electors.   Initiative 
ordinance  mav  not  be  repealed  or  amended  by  the  Board  of 
Supervisors  unless  provision  is  made  in  the  original  ordinance 
giving  them  this  power.   If  no  such  provision  is  made,  the 
ordinance  mav  not  be  repealed  or  amended  except  by  a  vote  of  the 
people . 

In  ^rticle  IV,  Section  1  of  the  California  Constitution, 
the  process  of  initiative  and  referendum  is  expresslv  reserved  to 
the  electors  of  each  countv.   Within  the  allowable  sphere  of 
local  legislation,  the  initiative  power  of  local  electors  is  of 
the  same  general  nature  as  that  reserved  to  the  people  of  the 
who"'e  state.   Galvin  v.  Board  of  Supervisors  (1925)  195  Cal.  686, 
69  0;  Honoinq  v.  Council  of  the  City  of  Richmond  (1Q15)  170  Cal. 
60=;,  60Q:  (36  Ops .  Cal.  Attv.  Gen.  236,  237;  19  Ops.  Cal.  Atty. 
Gen.  04,  Q7K 

For  amendment  and  repeal  of  statewide  initiative  measures, 
the  Attorney  General  has  opined  (36  Qds.  Cal.  Attv.  Gen.  236, 
237): 

It  has  never  been  doubted  that  a  law  adopted 
as  an  initiative  measure  but  containing  no 
provision  permitting  amendment  bv  the  legislature 
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can  be  amended  or  repealed  only  by  a  vote  of  the 
electors.   (See  Penziner  v.  West  American  Finance 
Co.  (19371  10 
Society,  Ltd. 


Cal.2d  160,  171;  

V.  Haiqht  (1932  21S 


Beneficial  Loan 


People  V.  Schuster  (1932  122  Cal 
7931  . 


Cal.  506,  515; 
App.  Supo.  790, 


CONCLUSION 

You  are  accordingly  advised  that  the  Board  of  Suoervisors 

has  no  oower  to  amend  an  ordinance  that  has  been  enacted  bv  a 

vote  of  the  ooeple  unless  the  original  ordinance  provides 
therefor . 

Respectfully  submitted, 

GEORGE  AGNOST,,  CITY  ATT'ORNEY 


Burk  E.  Delventhal 
Deputy  City  Attorney 

Thomas  Voelzke 
Legal  Intern 
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Legality  of  Repealing  Users  Tax  for 
Users  While  Retaining  Users  Tax  For 
Users. 


Residential 
Conunercial 


Supervisor  Richard  D, 
Oral  Request 

Burk  E.  Delventhal 
Deputy  City  Attorney 
Rose  Miksovsky 
Law  Clerk 


Hongisto 

uOCUMENTS  DEPT, 

OCT  2  0  1982 

SAN  FRANCISCO 
pt.lRI  \r   I  IRRARV 


QUESTION  PRESENTED 

May  the  Board  of  Supervisors  enact  an  ordinance  which  would 
repeal  the  utility  users  tax  as  applied  to  residential  users 
while  leaving  the  tax  in  place  for  commerical  users? 


Yes. 


CONCLUSION 


ANALYSIS 


You  have  orally  asked  this  office  to  provide  legal  advice 
regarding  the  legalitv  of  adopting  an  ordinance  which  would 
repeal  the  utility  users  tax  as  applied  to  residential  users 
while  leaving  the  tax  in  place  as  applied  to  commercial  users. 
Such  a  proposal  raises  the  question  whether  such  a  classification 
scheme  for  taxation  purposes  would  deny  the  equal  protection  of 
the  laws  to  the  commercial  tax  users  in  violation  of  the 
Fourteenth  Amendment  of  the  United  States  Constitution. 


In  New  Orleans  v.  Dukes 
2d  511,  96  S.  Ct. 
the  well  established 


prerogative  and 
regulation  on  the 
protection  of  the  laws: 


(1976)  472  U.S.  297,  303,  49  L.  Ed 

2513  the  United  States  Supreme  Court  iterated 
line  of  demarcation  between  legislative 
judicial  power  to  invalidate  an  economic 
basis  of  a  claim  that  it  denies  equal 


Unless  a  classification  trammels  fundamental 
personal  rights  or  is  drawn  upon  inherently 
suspect  distinctions  such  as  race,  religion,  or 
alienage,  our  decisions  presume  the 
constitutionality  of  the  statutory 
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discriminations  and  require  only  that  the 
classification  challenged  be  rationally  related 
to  a  legitimate  state  interest.   States  are 
accorded  wide  latitude  in  the  regulation  of  their 
local  economies  under  their  police  powers,  and 
rational  distinctions  may  b'e  made  with 
substantially  less  than  mathematical  exactitude. 
Legislatures  may  implement  their  program  step  by 
step,  in  such  economic  areas,  adopting 
regulations  that  only  partially  ameliorate  a 
perceived  evil  and  deferring  complete  elimination 
•  of  the  evil  to  future  regulations.   In  short,  the 
judiciary  may  not  sit  as  a  superlegislature  to 
judge  the  wisdom  or  desirability  of  legislative 
policy  determinations  made  in  areas  that  neither 
affect  fundamental  rights  nor  proceed  along 
suspect  lines;  in  the  local  economic  sphere,  it 
is  only  the  invidious  discrimination,  the  wholly 
arbitrary  act,  which  cannot  stand  consistently 
with  the  Fourteenth  Amendment. 

Accord,  Dandridge  v.  Williams  (1^70)  397  U.S.  471,  48'5-86.  25  L. 
^d.  2d  4«»1,  t^O  S.  Ct.  11S3 

The  broadest  deference  to  legislative  discretion  is 
accorded  to  classification  judgments  embodied  in  tax  statutes 
allocating  the  burden  of  funding  government  enterprises.   In  Ohio 
Oil  V.  Conway  (1^29)  281  U.S.  146,  74  L.  5d .  775,  50  S.Ct.  310, 
a  corooration  challenged  the  constitutionality  of  a  state 
taxation  scheme.   The  Court  held: 

When  dealing  with  their  proper  domestic 
concerns,  .  .  .  the  states  have  the  attribute  of 
soverei^gn  powers  in  devising  their  fiscal  svstems 
to  insure  revenue  and  foster  their  local 
interests.  .  .  .  [Tlhat  [Fourteenth!  Amendment 
imposes  no  iron  rule  of  equality,  prohibiting  the 
flexibility  and  variety  that  are  appropriate  to 
schemes  of  taxation.  .  .  .In  levying  such  taxes, 
the  state  is  not  required  to  resort  to  close 
distinctions  or  to  maintain  a  precise,  scientific 
uniformity  with  reference  to  composition,  use  or 
value.   To  hold  otherwise  would  be  to  subject  the 
essential  taxing  power  of  the  state  to  an 
intolerable  supervision,  hostile  to  the  basic 
princioles  of  our  government  and  wholly  beyond 
the  protection  which  the  general  clause  of  the 
14th  Amendment  was  intended  to  assure.   Id.  at  p. 
159. 
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In  City  of  San  Mateo  v.  Mullin  (1943)  59  Cal.  App.  2d  652, 
ll**  P. 2d  351  the  court  upheld  the  constitutionality  of  a  city 
ordinance  which  imposed  a  license  tax  based  on  the  number  of 
persons  used  to  conduct  a  business-.   In  rejecting  the  argument 
that  such  a  method  of  classification  would  unequally  burden 
members  of  a  similar  class  the  court  stated: 

It  is  inherent  in  the  exercise  of  the  power  to 
tax  that  a  state  be  free  to  select  the  subjects 
of  taxation  and  to  grant  exemptions.   Neither  due 
process  nor  equal  protection  imposes  upon  a  state 
any  rigid  rule  of  equality  of  taxation.   This 
court  has  repeatedly  held  that  inequalities  which 
result  from  a  singling  out  of  one  particular 
class  for  taxation  or  exemption  infringe  no 
constitutional  limitation.   Id.  at  659. 

In  Fox  etc.  Corp.  v.  City  of  Bakersfield  (1950)  36  Cal.  2d 
136,  142,  ^22  P. 2d  879  the  court  upheld  the  validity  of  the 
city's  business  license  tax.   The  court  stated: 

It  is  well  settled  that  occupations  and 
businesses  may  be  classified  and  subdivided  for 
purposes  of  taxation.  ...   No  constitutional 
rights  are  violated  if  the  burden  of  the  license 
tax  falls  equally  upon  all  members  of  a  class, 
though  other  classes  have  lighter  burdens  or  are 
wholly  exempt,  provided  that  the  classification 
is  reasonable,  based  on  substantial  differences 
between  the  pursuits  separately  grouped,  and  is 
not  arbitrary. 

Accord,  Willingham  Bus  Lines,  Inc.  v.  Municipal  Court  (1967)  66 
Cal.  2d  893,  59  Cal.  Rptr.  618,  428  P. 2d  602;  National  Schools  v. 
Citv  of  Los  Angeles  (1955)  135  Cal.  App. 2d   311,  287  P. 2d  151. 

It  is  then  well  within  the  discretion  of  the  Board  of 
Supervisors  to  develop  a  classification  scheme  which  affects  one 
group  differently  than  another  as  long  as  this  classification  is 
not  based  on  an  inherently  suspect  classification  scheme  such  as 
race,  religion  or  alienage. 

The  ordinance  at  issue  affects  two  inherently  different 
grouDS  of  taxoavers,  commercial  users  and  orivate  residential 
users,  and  treats  all  similarly  situated  in  each  grouo  equally. 
We  next  consider  whether  the  classification  scheme  is  rational 
and  reasonably  related  to  a  permissible  public  purpose. 
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In  Ama<1or  Valley  Joint  Union  High  Sch .  Dist.  v.  State  Bd. 
of  Equalization  fl978)  22  Cal.  3d.  208,  233,  149  Cal.  Rptr .  239, 
583  P. 2d  1281,  the  petitioners  challenged  the  constitutionality 
of  the  1978  Proposition  13  which  added  Article  XIIIA  to  the 
California  Constitution  and  which  changed  the  previous  system  of 
real  property  taxation  and  tax  procedure.   Petitioners  claimed 
that  a  classification  scheme  that  tied  assessment  value,  and 
therefore  the  level  of  the  real  property  tax  burden,  to 
acquisition  value  denied  equal  protection  of  the  laws  to  those 
owners  who  had  recently  purchased  homes  and  who  may  pay  two  or 
three  times  the  property  taxes  of  a  neighbor  who  had  acquired  a 
home  of  similar  market  value  many  years  before.  The  court  stated; 

The  general  principles  applicable  to  the 
determination  of  an  equal  protection  challenge  to 
state  tax  legislation  were  recently  summarized  as 
follows:  "We  have  long  held  that  'fwlhere 
taxation  is  concerned  and  no  specific  federal 
right,  apart  from  equal  protection,  is  imperiled, 
the  States  have  large  leeway  in  making 
classifications  and  drawing  lines  which  in  their 
judgment  produce  reasonable  systems  of  taxation." 
...   A  state  tax  law  is  not  arbitrary  although 
it  'discr iminate[sl  in  favor  of  a  certain  class  . 
.  .  if  the  discrimination  is  founded  uoon  a 
reasonable  distinction,  or  difference  in  state 
policy,'  not  in  conflict  with  the  Federal 
Constitution.  .  .  .   This  principle  has  weathered 
nearly  a  century  of  Suoreme  Court  adjudication  . 
.  .  ." (Kahn  V.  Shevin  (1974)  416  U.S.  351, 
355-356,  40  L.  Ed. 2d  189,  193,  94  S.  Ct.  1734). 
Id.  at  p.  234. 

The  court  went  on  to  state: 

There  exists  no  "iron  rule  of  equality, 
prohibiting  the  flexibility  and  variety  that  are 
aooropriate"  to  schemes  of  taxation.   So  long  as 
a  system  of  taxation  is  supported  by  a  rational 
basis,  and  is  not  paloably  arbitrary,  it  will  be 
upheld  despite  the  absence  of  "'a  precise, 
scientific  uniformity'"  of  taxation.   _Id.  at  p. 
234. 

Therefore,  as  long  as  the  classification  scheme 
distinguishes  between  two  groups  of  taxpayers  which  are  not 
inherently  the  same,  the  court  must  hold  that  the  classification 
scheme  is  constitutional,  unless  it  appears  to  be  arbitrary  or 
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capricious  and  devoid  of  any  reasonable  relationship  to  a 
permissible  public  purpose.   The  ability  to  bear  the  burden  is 
recognized  as  a  reasonable  ground  upon  which  to  base  a 
classification  in  tax  measures,  Garrett  Freight  Lines  v.  State 
Tax  Commission  (1943)  103  Utah  390,  136  P. 2d  S23. 

Based  on  the  discussion  above,  it  must  be  concluded  that  it 
is  well  within  the  Board  of  Supervisor's  legislative  purview  to 
choose  to  relieve  the  tax  burden  of  private  homeowners  on  the 
basis  that  thev  are  most  adversely  affected  by  inflation  in 
energy  costs  and  less  able  than  commercial  users  to  meet  these 
rising  costs.   Retaining  the  tax  on  commercial  users  on  the  basis 
that  they  are  in  a  better  position  to  be  able  to  meet,  absorb  and 
pass  on  the  costs  than  private  residential  homeowners  provides  a 
rational  basis  for  such  a  classification.   You  are  therefore 
advised  that  an  ordinance  which  repeals  the  utility  users  tax  as 
applied  to  residential  users  while  leaving  the  tax  in  effect  for 
commercial  users  is  constitutional. 


Respectfully  submitted. 


GEORGE  AGNOST 


lal 
Deputy  City  Attorney 

Rose  Miksovsky 
Law  Clerk 
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SAN  FRANCISCO 
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REQUESTED  BY:    CLAIRE  PILCHER 

Executive  Director 
Board  of  Permit  Appeals 

PREPARED  BY:     ALICE  SUET  YEE  BARKLEY 

Deputy  City  Attorney 

QUESTION  PRESENTED 

Does  the  Board  of  Permit  Appeals  have  jurisdiction  to  hear 
an  appeal  from  an  action  by  the  Department  of  Public  Works 
issuing  a  permit  pursuant  to  an  order  of  the  Board  of  Permit 


Appeals? 


No. 


ANSWER 


FACTUAL  BACKGROUND 


was  appe< 

After  a  site  visit  and  two  (2)  public  hearings,  the  BOARD  ordered 

the  permit  issued  subject  to  certain  design  modifications. 

T'he  Department  of  City  Planning,  on  behalf  of  the 
Commission,  requested  a  rehearing  of  the  BOARD.   The  rehearing 
request  was  denied.   Pursuant  to  the  BOARD'S  order,  the  Department 
of  Public  Works  issued  a  permit.   A  neighbor,  who  had  appeared 
before  the  BOARD  supporting  the  Commission's  disapproval,  filed 
an  appeal  protesting  the  issuance  of  the  building  permit.   This 
new  appeal  raised  no  new  issues  or  facts. 

ANALYSIS 

This  opinion  request  raises  the  application  of  the 
doctrines  of  res  judicata  and  collateral  estoppel  to  adjudicatory 
administrative  decisions.   It  is  settled  law  in  this  state  that, 
where  orders  which  relate  to  individual  rights  are  concerned,  the 
power  to  reverse  or  modify  a  previous  decision  depends  upon  the 
statutory  authority  granted  to  the  administrative  agency.   In  the 
absence  of  express  statutory  authority  allowing  the  administrative 
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aqency  to  change  its  decision,  courts  have 

right  to  do  so.   Olive  Proration  Etc.  Com. 

Com.  (1941)  17  Cal.2d  204,  209;  Guilbert  v.  Regents  of  University 
of  California  (1979)  93  Cal.App.3d  233,  243. 


usually  denied  the 
V .  Agricultural  Etc . 


Therefore,  it  is  necessary  to  examine  the  BOARD'S 
jurisdiction  conferred  by  the  San  Francisco  Charter  and 
San  Francisco  Municipal  ordinances.   Section  3.651  of  the 
San  Francisco  Charter  provides,  in  relevant  part,  as  follows; 


Any  applicant  for  a  permit  or 
denied  such  permit  or  license  by 
authorized  to  issue  same,  or  whos 
permit  is  ordered  revoked  by  any 
any  person  who  deems  that  his  int 
property  or  that  the  general  publ 
be  adversely  affected  as  the  resu 
authorized  by  or  under  any  permit 
granted  or  issued  by  any  departme 
to  the  board  of  permit  appeals.  . 
hearing  and  such  further  investig 
board  may  deem  necessary,  it  may 
action  of  the  department  authoriz 
license  or  permit,  or,  by  the  vot 
members,  may  overrule  the  action 
department  and  order  that  the  per 
be  granted,  restored  or  refused. 


license  who  is 
the  department 
e  license  or 
department,  or 
erests  or 
ic  interest  will 
It  of  operations 

or  license 
nt,  may  appeal 

.  .   After  such 
ation  as  the 
concur  in  the 
ed  to  issue  such 
e  of  four  (4) 
of  such 
mit  or  license 


The  board  of  permit  appeals  shall  have  and 
exercise  the  following  powers: 


(b)  To  hear  and  determi 
rulings,  decisions  and  d 
zoning  administrator  gra 
applications  for  varianc 
regulation,  restriction 
zoning  or  set-back  ordin 
thereof.  Upon  the  heari 
said  board  may  affirm,  c 
ruling,  decision  or  dete 
from,  or,  in  lieu  thereo 
additional  determination 
proper  in  the  premises, 
limitations  as  are  place 
administrator  by  this  ch 


ne  appeals  from  the 
eterminations  of  the 
nting  or  denying 
es  from  any  rule, 
or  requirement  of  the 
ances,  or  any  section 
ng  of  such  appeals 
hange,  or  modify  the 
rmination  appealed 
f,  make  such  other 

as  it  shall  deem 
subject  to  the  same 
d  upon  the  zoning 
arter  or  by  ordinance, 


Sections  14  and  16  of  the  San  Francisco  Municipal  Code 
provide,  in  pertinent  part,  as  follows: 


I 


► 
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SEC.  14.   Hearing  and  Decision. 

The  Board  of  Permit  Appeals. shall  hear  the 
applicant,  the  permit  holder  or  other  interested 
parties,  as  well  as  a  representative  of  the 
department  from  whose  action  the  appeal  is 
taken.   After  said  hearing  and  such  further 
investigations  as  the  Board  may  deem  necessary, 
the  Board  may  concur  in  the  action  of  the 
department  authorized  to  issue,  transfer  or 
revoke  the  permit,  or  may  overrule  the  action  of 
said  department  and  order  that  the  permit  be 
granted,  restored,  denied,  or  permitted  to  be 
transferred,  as  the  case  may  be. 

*  *  * 
SEC.  16.   Rehearings. 

Rehearings  may  be  had  only  upon  motion  of  a 
member  of  the  Board  and  upon  the  vote  of  at  least 
four  (4)  members  thereof. 

Hence,  under  the  application  of  the  laws  of  the  City  and  County  of 
San  Francisco,  the  Board  has  no  continuing  jurisdiction  to  modify 
or  reverse  its  decision  after  the  rehearing  process  has  been 
exhausted . 

The  public  policy  underlying  this  rule  was  articulated  by 
the  court  in  Bank  of  America  v.  City  of  Long  Beach  (1975) 
50  Cal.App.3d  882,  891,  892,  124  Cal.Rptr.  256  as  follows: 

.  .  .   The  doctrine  that  prior  adjudications 
are  binding  has  underlying  it  a  policy  of 
limiting  litigation  by  preventing  a  party  who  has 
had  one  fair  trial  from  again  drawing  the  issues 
into  controversy.   It  serves  to  protect  persons 
from  vexation  and  expense  arising  from  repeated 
litigation,  conserves  the  resources  of  the 
tribunal  involved,  and  avoids  the  possibility  of 
conflicting  result.  .  .  . 

Seeming  conflicts  in  the  decisions  are 
reconcilable  when  the  competition  among  policies 
is  taken  into  account.   Thus,  the  bank  places  its 
reliance  on  Olive  Proration  etc.  Com,  v. 
Agricultural  etc.  Com.  (1941)  17  Cal.2d  204, 
208-209  ri09  P. 2d  9181.   There  the  court  noted 
that  res  judicata  "may  not  appropriately  be 


I 
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applied"  when  administrative  bodies  are  given 
rule-making  authority  but  stated  that  when  orders 
relate  to  what  "may  be  rather  broadly  defined  as 
individual  rights"  the  binding  effect  of  an 
administrative  decision  depends  upon  the  kind  of 
power  exercised  in  making  the  order  and  the  terms 
of  the  statute  under  which  it  was  exercised.   With 
reference  to  the  kind  of  power  exercised  in 
making  the  order  the  court  said  that:   " [A] Imost 
without  exception,  courts  have  held  that  the 
determination  of  an  administrative  agency  as  to 
the  existence  of  a  fact  or  status  which  is  based 
upon  a  present  or  past  group  of  facts,  may  not 
thereafter  be  altered  or  modified."   (17  Cal.2d 
at  p.  209 . )   Cited  in  support  was  Muncy  v.  Hughes 
(1936)  265  Ky.  588  [97  S.W.2d  546]  (city  council 
order  declaring  individual  duly  elected  was 
final,  precluding  a  later  change  of  mind  by  the 
council) ;  Little  v.  Board  of  Adjustment  (1928) 
195  N.C.  793  [143  S.E.  827]  (prior  decision  of 
board,  on  appeal  from  building  inspector's 
decision  to  deny  permit,  was  res  judicata  and 
could  not  be  re-opened  on  identical  facts)  and 
Lilienthal  v.  City  of  Wyandotte  (1938)  286  Mich. 
604  [282  N.W.  8371  (once  dismissed  civil  charges 
could  not  be  resurrected) .   In  Olive  Proration, 
supra,  our  Supreme  Court  held  that  since  the 
commission  involved  did  not  have  continuing 
jurisdiction  to  modify  its  orders,  it  could  not 
reverse  an  earlier  determination  reached  after  a 
consideration  of  all  of  the  facts.   (Emphasis 
added.) 

Accord,  Hollywood  Circle,  Inc.  v.  Dept.  of  Alcoholic  Beverage 
Control  (1961)  55  Cal.2d  728,  731-732,  13  Cal.Rptr,  104, 
361  P. 2d  712.   However,  this  rule  is  not  without  exceptions. 

This  doctrine  does  not  apply  to  rule-making  powers,  or  to 
where  the  administrative  agency  is  vested  with  continuing 
jurisdiction,  (Id.  55  Cal.2d  at  732).   However,  the  BOARD'S 
rule-making  power  is  limited  to  the  promulgation  of  rules 
governing  its  own  administrative  conduct  (San  Francisco  Charter 
Section  3500),  and  as  fully  discussed  above,  this  BOARD  is  not 
vested  with  continuing  jurisdiction.   Therefore,  these  exceptions 
do  not  apply  to  the  BOARD. 

Furthermore,  this  doctrine  does  not  apply  to  cases  where 
the  administrative  agency's  decision  was  based  upon  an  erroneous 
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conclusion  of  law.   The  court,  in  Bank  of  America,  supra,  stated 
at  891:  ~ 

"However,  the  conclusiveness  of  prior  judgments 
may  force  overzealous  litigation,  perpetuate 
erroneous  decisions  and  hamper  the  flexibility  of 
the  courts.   Both  judicial  formulation  and 
scholarly  examination  of  the  rules  of  res 
judicata  should  balance  these  opposing 
considerations.  .  .  ." 

Thus,  when  this  BOARD'S  decision  is  based  on  an  erroneous 
conclusion  of  law,  it  may  modify  or  review  that  decision. 

Finally  we  are  cognizant  of  the  fact  that  approval  or 
disapproval  of  a  building  permit  by  the  Planning  Commission  may 
come  before  review  of  the  permit  has  been  completed  by  other  City 
agencies  with  concurrent  jurisdiction,  such  as  the  Fire 
Department,  the  Department  of  Public  Works  or  the  Department  of 
Public  Health.   There  may  exist  exigent  circumstances  where  new 
factual  or  legal  issues  might  be  raised  by  subsequent  actions  of 
these  other  departments.   Hence,  under  limited  circumstances,  and 
to  be  determined  on  a  case-by-case  basis,  the  BOARD  may  conduct  a 
new  hearing  on  those  specific  issues.   You  are  hereby  advised  that 
in  the  future  when  a  permit  has  not  received  approval  from  all 
relevant  City  departments,  the  BOARD'S  order  to  issue  a  permit 
should  be  conditioned  on  compliance  with  all  other  applicable 
provisions  of  the  City's  Municipal  Code. 

Such  a  condition  will  render  the  issuance  of  a  building 
permit  by  the  Department  of  Public  Works  a  ministerial  act 
pursuant  to  an  order  of  this  BOARD. 

In  this  case,  the  BOARD,  after  conducting  public  hearings 
and  site  visit,  had  overruled  the  determination  of  the  Commission 
and  denied  the  Commission's  rehearing  request.   No  question  of 
law  was  involved  here;  rather,  this  BOARD'S  decision  was  based  on 
determination  of  facts.   And  since  the  permit  application  at 
issue  here  comports  with  all  applicable  provisions  of  the  City's 
Municipal  Code,  this  BOARD  has  exhausted  its  jurisdiction  over 
the  subject  permit. 

Very  truly  yours, 


APPROVED: 


ALICE  SlTET 
Deputy  City 


ET  YEE  BARKLEY / 
ity  Attorney        ' 


GEORGE  AQNOST,  City  Attorney 
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QUESTIONS  PRESENTED 

1.   Are  8204  Institutional  Police  Officers  "oeace 
officers"  as  'iefine'1  in  Penal  Zoc\e   Sections  810,  et  seq.? 

1,      If  not,  what  arrest  oowers  'lo  they  oossess? 

3.   If  not,  how  miqht  they  achieve  such  oeace  officer 
status? 


CONCLUSIONS 


I.   No. 


''.   Their  arrest  oowers  are  the  same  as  those  of 
private  citizens. 

3.   See  fiiscussion  below. 

ANALYSIS 

1.   8'?04  Institutional  Police  Are  Not  Peace  Officers 

Persons  with  peace  officer  oowers  are  <^efine<1  by  the 
State  Leqislature  in  Penal  Cc^e  Sections  330,  et  seq. 
Section  830  provides  in  pertinent  oart: 
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"Anv  oerson  who  comes  within  the 
provisions  of  this  chapter  and  who  otherwise 
meets  all  standards  imposed  by  law  on  a  peace 
officer  is  a  oeace  officer,  and 
notwithstanding  any  other  provision  of  law,  no 
oerson  other  than  those  designated  in  this 
chapter  is  a  oeace  officer."   fEmohasis  added.) 

"^hose  persons  commonly  thought  of  as  'peace  officers', 
e.g.,  Dolice  officers  and  deputies  sheriff,  are  endowed  with 
extensive  powers  by  Penal  '^ode  Section  830.1.  "^he  authority 
of  such  peace  officers  extends  to  any  olace  in  the  state: 

"(1)   As  to  any  public  offense  committed 
or  which  there  is  orobable  cause  to  believe 
has  been  committed  within  the  oolitical 
subdivision  which  emolovs  him;  or  .  .  . 

"(3)   As  to  any  public  offense  committed 
or  which  there  is  orobable  cause  to  believe 
has  been  committed  in  his  presence,  and  with 
resnect  to  which  there  is  immediate  danger  to 
person  or  property,  or  of  the  escape  of  the 
perpetrator  of  such  offense." 

The  Legislature  has  also  designated  soecific  groups  of 
persons  as  peace  officers  with  more  limited  powers.   Penal 
Code  Section  310.31  soecifies  nine  categories  of  oeace 
officers. 

"...  whose  authority  extends  to  any 
place  in  the  state  for  the  puroose  of 
oerforming  their  orimary  dutv  or  when  making 
an  arrest  pursuant  to  Section  836  as  to  any 
oublic  offense  with  resoect  to  which  there  is 
immediate  danger  to  oerson  or  prooerty,  or  of 
the  escape  of  the  oerpetrator  of  such  offense. 


The  designated  categories  include,  inter  alia,  oark  rangers, 
community  college  oolice,  BART  police  and  coroners.   Section 
830.31  officers  "may  carry  firearms  only  if  authorized  under 
such  terms  and  conditions  as  are  specified  by  their 
employing  agency." 
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An  even  more  restricted  oolice  authority  is  qranted  by 
the  provisions  of  ^enal  Code  Section  R'^0.4  to  eleven  qrouos 
of  persons,  includinq  housing  authority  patrol  officers, 
bailiffs  of  the  Supreme  and  Aooellate  Courts,  and  airport 
law  enforcement  officers.   Such  persons  have  peace  officer 
status 

"...  while  engaged  in  the  Performance 
of  their  duties  in  or  about  the  properties 
owned,  operated,  or  administered  by  their 
employing  agency,  or  when  thev  are  required 
by  their  employer  to  perform  their  duties 
anvwhere  within  the  political  subdivision 
which  employs  them.   Such  officers  shall 
also  have  the  authority  of  Peace  officers 
anywhere  in  the  state  as  to  an  offense 
committed,  or  which  there  is  probable  cause 
to  believe  has  been  committed,  with  respect 
to  other  persons  or  property  the  protection 
of  which  is  the  duty  of  such  officer.  .  .  ." 

In  addition,  Section  810.4  officers  have  the  same  statewide 
powers  to  make  arrests  pursuant  to  Section  B'^f^  and  the  same 
firearms  restrictions  as  are  imposed  in  Section  830.31, 
supra . 

Finally,  the  Legislature  has  designated  two  categories 
of  persons  who  are  not  peace  officers  but  who  mav  exercise  a 
peace  officer's  powers  of  arrest  (as  set  forth  in  Penal  Code 
Section  836)  during  the  course  and  within  the  scope  of  their 
employment,  provided  that  they  receive  appropriate 
training.   T'hese  categories  set  forth  in  Penal  Code 
Section  830.7  are  limited  to  cemetery  officers  and  security 
officers  for  institutions  of  higher  education. 

It  is  apparent  from  the  foregoing  that  San  Francisco 
General  Hospital's  Institutional  t>olice  are  not  oeace 
officers  within  the  meaning  of  Penal  Code  Sections  830, 
et  seq.   See  ^enal  Code  Section  830,  supra.   Further,  prior 
to  the  recodification  of  ^enal  Code  Section  817  as  tJenal 
Code  Sections  830,  et  seq.  in  I'^^S,  this  office  rendered  an 
opinion  advising  then  Supervisor  George  Moscone  that  8?04 
Institution  Security  Workers  at  San  Francico  General 
Hospital  were  not  peace  officers.   In  Opinion  No,  6'5-30,  we 
noted  that  the  San  Francisco  General  Hospital  Institutional 
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Police  fiifl  not  come  within  the  -definition  of  peace  officer 
foun-a  in  Penal  Co'^e  Section  817,  and  that  there  was  no  other 
state  law  which  qave  them  peace  officer  status.   We  reaffirm 
that  earlier  opinion,  a  copy  of  which  is  attacherl  for  your 
reference . 

2.   8204  Institutional  Police  Have  the 
Arrest  lowers  of  Private  Citizens 


Peace  officers  as  'defined  in  Penal  Co'^e  Sections  830, 
et  seq.  may  arrest  without  a  warrant!^  when  fl^  they  have 
reasonable  cause  to  believe  that  a  public  offense  has  been 
committecl  in  the  officer's  presence  by  the  oerson  to  be 
arrested,  or  (2)    a  fe"'ony  has  been  committed  by  the  person 
to  be  arrested,  although  not  in  the  officer's  oresence,  or 
(1)  they  have  reasonable  cause  to  believe  that  a  felony  has 
been  committed  by  the  oerson  to  be  arrested,  whether  or  not 
a  felony  in  fact  was  committed  (Penal  Code  Section  816) .   Ry 
contrast,  a  private  person  mav  arrest:  fl)  for  a  public 
offense  committed  or  attempted  in  his  presence,  or  (2)    when 
the  oerson  to  be  arrested  has  committed  a  felony,  although 
not  in  his  presence,  or  (3^  when  a  felony  has  in  fact  been 
committed,  or  when  the  private  citizen  has  reasonable  cause 
to  believe  that  the  person  to  be  arrested  committed  the 
felony  (Penal  Code  Section  837) . 

"Public  offense"  includes  misdemeanors.   Peoole  v. 


Wilkins  (197?)  27  Cal.ApD.3d  753  (loitering  charge). 
Although  a  oeace  officer  may  arrest  whenever  he  has  probable 
cause  to  believe  that  the  person  has  committed  a  misdemeanor 
in  his  presence,  a  private  citizen  may  arest  another  for  a 
misdemeanor  only  when  the  offense  has  actuallv  been 
committed  or  attemoted  in  his  presence.   Cervantez  v.  J.C. 
Penney  Co.  (197Q)  24  Cal.3d  S79,  587  (theTFT   Even  if  the 
private  citizen  must  leave  the  scene  to  summon  oolice 
assistance,  such  a  citizen's  arrest  has  been  held  valid 
where  the  citizen  had  actual  knowledge  of  the  commission  of 
public  offenses  in  his  oresence  and  the  oolice  arrived 
within  35  to  40  minutes.   Green  v.  Deoartment  of  Motor 
Vehicles  (1977)  68  Cal.App.3d  S36  (drunk  driving). 

Certain  additional  restrictions  are  aoolicable  to 
citizen's  arrests.   Penal  Code  Section  846  orovides  that  any 
person  making  an  arrest  may  take  from  the  arrestee  all 


l^Peace  officers  may  also  arrest  under  warrant; 
private  citizens  may  not.   Penal  Code  Sections  836,  837, 
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offensive  weapons  on  the  arrestee's  person.   Private 
citizens  making  arrests  must  limit  anv  search  incitient  to 
such  arrest  to  the  search  for  weapons;  they  are  not 
authorized  to  search  for  contraband.   People  v.  ^elinski 
(107P)  ?4  Cal.ld  l'S7,  361.   The  use  of  force  involving  a 
deadlv  weapon  to  effect  such  a  citizen's  arrest  must  be 
justified  under  subdivisions  (2>  or  (3)  of  Penal  Code 
Section  837;  i.e.,  it  must  be  established  that  a  felonv  in 
fact  has  been  committed.   People  v.  Pjorkowski  ^1974)  41 
Cal.App.3d  3?4,  378.   In  addition,  Penal  Code  Section  847 
requires  that  a  orivate  oerson  who  has  arrested  another  must 
take  the  arrestee  before  a  magistrate  or  deliver  him  to  a 
peace  officer  without  unnecessary  delav.  A  oeace  officer 
accepting  a  oerson  into  custodv  after  a  citizen's  arrest  has 
no  duty  to  determine  whether  orobable  cause  existed  for  that 
arrest;  anv  remedy  for  false  arrest  may  be  pursued  against 
the  arresting  citizen.   Kinney  v.  County  of  Contra  Costa 
(1970)  8  Cal.App.3d  761,  ^QB-yfiq. 

We  are  informed  that  at  the  oresent  time  the  8204 
Institutional  Police  Officers  oerform  a  varietv  of  "oolice 
duties"  at  San  Francisco  General  Hosoital.   T'he  ©receding 
discussion  should  make  it  clear  that  even  as  private 
citizens  the  scope  of  their  authority  to  make  arrests  is 
quite  extensive.   However,  as  persons  not  subject  to  the 
strictures  of  formal  police  officer  selection,  training  and 
ongoing  supervision,  it  is  imoortant  that  these 
Institutional  Police  Officers  receive  thorough  and 
continuous  training  to  ensure  that  thev  exercise  their  law 
enforcement  duties  responsibly.   The  possibility  of 
infringement  of  civil  liberties  or  misuse  of  firearms  are 
but  two  examoles  of  problems  that  can  and  do  arise  when 
"private"  police  or  security  forces  are  ill-prepared.   See 
"Private  Police  in  California:   ^  Legislative  ^rooosal" 
aQ74)  5  Golden  Gate  L.Rev.  115. 

3.   Possible  Avenues  to  Peace  Officer  Status 

Under  the  existing  provisions  of  Penal  Code 
Sections  830,  et  seq.,  the  onlv  means  of  achieving  peace 
officer  status  for  8204  Institutional  Police  Officers  would 
be  to  have  them  deputized  or  appointed  as  reserve  or 
auxiliary  deputies  sheriff  or  police  officers  pursuant  to 
Penal  Code  Section  830.6.   T'hat  section  requires  that  such 
reserve  or  auxiliary  officers  meet  the  qualifications  set 
forth  in  Penal  Code  Section  832.6.   In  turn.  Section  832.6 
requires  that  such  reserve  or  auxiliary  officers 
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(1)  comolete  the  basic  400-hour  traininq  course  required  of 
R30.1  officers,  or  (?)  be  uncler  the  imme'liate  supervision  of 
an  830. I  officer  while  enqaqei  in  a  field  traininq  proqram 
and  have  completed  an  80-hour  training  course  in  arrest 
powers  and  use  of  fireariis  as  prescribed  in  Penal  Code 
Section  8??,  or  (1)  be 

"deoloved  onTv  in  such  limited  functions  as 
would  not  usually  require  qeneral  law 
enforcement  powers  and  the  person  has 
completed  the  traininq  required  by 
Section  81?  or  such  other  training  prescribed 
by  the  [Peace  Officer  Standards  and  ""rain^ngl 
commission."   (^enal  '?ode  Section  812  .  <>  (aM3)  . ) 

Alternatively,  vou  mav  wish  to  ask  the  State 
Legislature  to  amend  existing  provisions  of  the  "enal  Code 
to  include  San  F»-ancisco  General  Hospital's  Institutional 
Police  Officers  as  one  of  the  enumerated  categories  under 
Sections  810.11,  810.4,  or  810. 7,  supra.   This  procedure  was 
followed  in  providing  peace  officer  status  for  the  San 
Francisco  Airport  Police  fsee  Section  810.4,  Penal  Code). 
It  would  appear  necessarv  that  you  first  determine  what 
range  of  peace  officer  powers  are  appropriate  for  this 
classification  and  how  extensive  their  training  should  be 
before  vou  decide  upon  a  course  of  action  in  this  regard. 

Very  truly  yours, 

GFORGF  AGNOST 
City  Attorney 

By:  T^^A^   ^  .  )6C^^C^^  , 
MICHAEL  C.  KILLELEA 
Deputy  Citv  Attorney 

ELISABET'H  C.  BRANDON 
APPROVED:  Legal  Assistant 
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City  Attorney 
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AI^T)  DO  ALLIED  POLICE  DJl'IES        '"^''•'-^-^^  ^0  Z.AKs  ARRt,.., 
Danr  Sir: 

Your  rc-.qusst   for  an  opinion  is  as  foliovys-: 


REQUEST 


C.£;r.ei-i:z.   Hospital.  .     


I  ■ » ■•' 


IPC  reason  for  the  inquiry  is  that  thasa  officer? 
hcva  on  occasion,  he.e.n   questioned  cs  to  their  aCtho-^t-^ 
tc  nake  arrests  and  othenjise  aj-intain  toe  pcoce  aod  '  ' 
security  of  the  Institution."  ' 

OPINION 

T-,....  ..  ^''^•:  ^"-''f^  Service  Specifications  for  Clasc  SlQly, 

Insti.utLcn  security  Ozlicer,  provides  that  such  officer  sK-U 
^^i'^^^li^^^t'^H'  ^^^^^'^^  ^^^^>  ordinances,  rule,  ^nd  resuiations, 
V'^^lly^  :^'  ''■"'"  Pf°i^-^--y  ^t=  a  city  institution  and  perform 

relotac  c.jties  as  required,  including  the  niskins  of  arrests. 

An  erve&t  nwy  be  ir^da  by  a  peace  officer  or  bv  a  r^-ivpta 
IZt"""^'.^  (Section  534,  Penal  Code.)  The  conditions  Z^;^^ 
each  v^y   n-.<e  .nn  arrest,  are  provided  in  the  Tenal  Code  as  follcvs; 

"§836.   A  peace  officer  may  in-ake  an  arrest  in 
Obedience  to  a  warrant,  or  may  without  a  warrant  arr-^-^t 
a  per^ion: 

'*!.  Whenever  he  has  reasonable  cau.se  to  belie-^i^ 
that  the  person  to  be  arrer.;:ed  has  cocoiitted  a  oublic 
Oi.tfcnse  in  his  presence. 

"2.  When  a  person  arrested  has  cotrcitted  2  fe^cpv 
although  nr^t  in  his  praser.c^-;. 

"3.  vrhanever  he  has  reasonable  cause  tc  believe 
tr^c  Che  person  to  be  arrested  has  co-tnitted  p.  f^-iony 
vherher  or  not  s  felcuy  has  in  fact  been  connidtted." 


^,,  ^vrp-.c  another: 
s   r,-rW-^te  person  cay  aire^t 
"§837.     A  pr^vc-^ce  v  ntterrpted 

,sMc  offence  cotrailttcd  or  att^-? 
••1.     For  a  public  oi-i-ci 

in  his  presence.                               ...d  has  courattted  a 

,-    «  rh-  oerson  arrested  has  coo-u 
"2.     V.nen  th^  P^:^  his  preeence. 

felony,   although  noL  In           P  ,,^,,,ed, 

,  »3.     Vhen  a  felony .^,|  f^?ValicvIn5  the  parson 

arrested  to  h-ve  c  .        ^  ^^  n->t  cc-^^  v.-ithln  tbft 

V   ^.  s^cutlty  officers  do  no.  cc  ^.^^  „^^i 

The  f,^^:"^=-Jl^cir"  found  in  Seca-;  -^^^j,     ,..^.n  a 
definition  of  "peace  o^^-^^^^.ess  no  S^^f-^^iSrSth^r^clated 

rcllce^'^i--     It^tri^Jonf  ^th%he  authority  of  P^.- 

docs  not  vest  pri^^^  ^  ^  213.)  ,  _  .^ 

'''  "^-  tZ^  -  --  --  -'-'-  "^  "  "       " 

(  provtd3S  in  pert:  ^    ...-^loyec  is  destS" 

to  he  a  peace  Oi-*--  ^rtfi- 

Isw."  ,,    ^  n^-lc-"  even  though  not  spec 

■  vou  are  thus  .dvlsed.  __^^^^ 

P.espectiu--»-7 


City  Attorney 


To-   Super^^isor  George  ^-  -^' 
^^-  235  City  V^o.n         5^i^c-nis  9U02 
San  rr-iicisco.  Caii^ 
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3ry  and  County  of  San  Francisco:  Office  of  City  Attorney 

i^Tl'  City  Attorney 

I  November  1,  1<)8  2 

I  "^  OPINION  82  -  55 

SUBJECT:     Regulation  of  Smoking  in  the  Workplace  in  the 
City  and  County  of  San  Francisco. 

REQUESTED  BY:   John  L.  Taylor 

Clerk,  Board  of  Supervisors  uOCUMENTS  DEPT. 

PREPARED  BY:    Burk  E.  Delventhal  |y|0\/  r   ^gg2 

Deputy  City  Attorney 

Rose  Miksovsky  SAN  FRANCISCO 

Law  Clerk  P""'  '^  '  '"oapv 

QUESTION  PRESENTED 

May  the  city  and  county  of  San  Francisco  enact  an  ordinance 
regulating  smoking  in  the  public  area  workplace? 

ANSWER 

Yes,  insofar  as  the  city  and  county  does  not  orohibit  or 
authorize  any  aspect  of  the  regulation  of  smoking  already 
forbidden  by  the  state. 

INTRODUCTION 

At  the  direction  of  Supervisor  Wendy  Nelder,  vou  have 
requested  this  office  to  draft  legislation  to  regulate  smokinq  in 
the  public  area  workplace  in  the  city  and  county  of  San 
Francisco.   The  proposed  legislation  requires  that  both  public 
and  private  employers  provide  for  smokinq  and  nonsmoking  sections 
in  public  area  workplaces.   This  request  raises  the  following 
questions:   (1)   Is  the  subject  matter  of  the  proposed  ordinance 
within  the  police  powers  of  the  city  and  county  of  San 
Francisco?   (2)   Is  this  subject  preempted  by  state  laws?   (3) 
Would  the  proposed  ordinance  conflict  with  state  law"?  and  (4) 
Would  the  proposed  ordinance  deny  the  equal  protection  and  due 
process  of  the  law  to  any  individual  or  entity? 

ANALYSIS 

The  1973  report  of  the  Public  Health  Service,  U.S. 
Department  of  Health,  Education  and  Welfare  on  "The  Health 
Consequences  of  Smoking"  concluded  that  cigarette  smokinq: 

.  .  .  was  not  only  a  major  cause  of  lung  cancer 
and  chronic  bronchitis,  but  was  associated  with 
illness  and  death  from  chronic  bronchopulmonarv 
disease,  cardiovascular  disease,  and  other 
diseases . 
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Studies  in  recent  years  have  confirtned  the  health  hazar'ls 
of  smoking.   The  1982  report  on  cancer  and  smoking  bv  the  Office 
on  Smoking  and  Health  of  the  Department  of  Health  anH  ^uman 
Services  cited  cigarette  smoking  as  the  largest  single  cause  of 
cancer  deaths  this  year. 

While  the  health  hazards  of  smoking  to  smokers  have  been 
well  known  for  some  time,  more  recent  studies  show  that  the 
health  hazards  associated  with  smoking  exist  also  for  nonsmokers 
who  are  exposed  to  sidestream  (smoke  not  inhaled  bv  the  smoker) 
tobacco  smoke  (involuntary  smoking) .   Tn  1972  a  reoort  bv  the 
.U.S.  Department  of  Health,  Education  and  Welfare  noted  that 
sidestream  smoke  contains  significantly  higher  levels  of  tar  and 
nicotine  than  mainstream  smoke.   The  U.*^.  Deoartment  of  health 
and  Welfare's  1975  report  (1975  Report)  stated  that  the 
involuntary  smoker  is  exposed  to  a  significant  amount  of  carbon 
monoxide  causing  slow  reaction  time,  decreased  oerioheral  vision, 
decreased  alertness  to  auditory  stimuli  and  decreased  manual 
dexterity. 

In  Shimp  V.  New  Jersey  Bell  Tele.  Co.,  (1976)  145  N.t. 
Super.  516,  527,  368  A. 2d  408  the  court  relied  on  the  19-7^  ^eoort 
and  other  evidence  as  the  basis  for  granting  plaintiff  an 
injunction  which  restricted  the  smoking  of  emplovees  of  New 
Jersey  Bell  Telephone  to  the  nonwork  area  of  the  lunchroom.   As 
part  of  the  basis  for  its  decision,  the  court  noted: 

The  HEW  report  for  1975,  The  Health 
Consequences  of  Smoking,  and  the  "^urqeon 
General's  report  of  the  same  title  for  197"? 
reveal  distressing  new  evidence  in  the  continuing 
investigation  of  the  toxic  nature  of  cigarette 
smoke.   The  report  indicates  that  the  mere 
presence  of  cigarette  smoke  in  the  air  oollutes 
it,  changing  carbon  monoxide  levels  and 
effectively  making  involuntary  smokers  of  all  who 
breathe  the  air.  ... 

The  [1972]  report  of  the  Surgeon  General 
indicates  that  a  burninq  cigarette  contaminates 
the  air  with  "sidestream"  smoke  which  comes  from 
the  burning  cone  and  mouthpiece  of  the  ciaarette 
between  puffs  as  well  as  the  smoke  exhaled  bv  the 
smoker.   These  substances  [in  the  mainstream  an'l 
sidestream  smoke]  are  harmful  to  the  health  of  an 
exposed  person  particularly  those  who  have 
chronic  coronary  heart  or  bronchopulmonary 
disease.  .  .  . 

Dr.  Steinfeld  [Professor  of  Medicine  at  the 
University  of  California  and  a  member  of  the 
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American  Association  of  Cancer  Researchi  states 
"While  the  primary  toxic  effects  of  tobacco 
smoking  occur  in  the  individual  who  inhales  the 
mainstream  smoke,  it  is  quite  clear  that 
sidestream  smoke  contains  a  considerable*  amount 
of  material  which  is  toxic  to  the  passive  smoker 
who  is  near  others  who  smoke."  .  .  . 

The  opinion  that  tobacco  smoke  should  be 
eliminated  from  the  work  environment  is  shared  bv 
specialists  in  the  field  of  industrial  medicine. 
.  .  .  Based  on  her  [Dr.  ^usan  nauml  exoerience 
she  states: 

In  the  absence  of  such  data  or  lonqterm 
scientific  studies  dealinq  with  a  known  noxious 
agent,  it  is  a  sound  and  accepted  procedure  in 
the  practice  of  preventive  medicine  to  eliminate 
the  hazardous  substance  whenever  possible  until 
firm  scientific  guidelines  can  be  established.  . 

•    • 

Or.  Donald  Bews ,  a  specialist  in  occupational 
medicine  certified  by  the  American  Board  of 
Preventive  Medicine,  .  .  .  states  [thatl  it  is 
his  professional  judgment  that  the  work 
environment  should  be  free  of  tobacco  smoke,  one 
of  the  major  sources  of  air  pollution. 

The  evidence  is  clear  and  overwhelming. 
Cigarette  smoke  contaminates  and  oollutes  the 
air,  creating  a  health  hazard  not  merelv  to  the 
smoker  but  to  all  those  around  her  who  must  relv 
on  the  same  air  supply.   The  right  of  an 
individual  to  risk  his  or  her  own  health  does  not 
include  the  right  to  jeopardize  the  health  of 
those  who  must  remain  around  him  or  her  in  order 
to  properly  perform  the  duties  of  their  jobs. 
The  portion  of  the  copulation  which  is  esoed'allv 
sensitive  to  cigarette  smoke  is  so  significant 
that  it  is  reasonable  to  exoect  an  emolover  to 
foresee  health  consequences  and  to  impose  ut>on 
him  a  duty  to  abate  the  hazard.  .  .  . 

In  February,  1982,  the  California  Department  of  -"onsumer 
Affairs  issued  "Clean  Your  Room!  A   Comoendium  o*"  indoor  ^ir 
Pollution"  which  reports  the  increasing  health  hazards  of  in^^oor 
air  pollution.   The  report  states  on  page  V: 
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There  is  increasinq  evidence  that  manv  Tio^ern 
buildings  are  damaging  the  health  of  the  people 
who  live  and  work  in  them.   Ruildinq  desinn 
changes  intended  to  conserve  energy,  new 
materials  used  in  construction,  an^^  the  presence 
indoors  of  numerous  hazardous  substances  are 
combining  to  make  the  indoor  environment,  where 
most  Americans  spend  90%  of  their  time,  an 
unhealthy  place. 

The  report  continues  on  p.  VI: 

Public  policy  on  indoor  pollution  wiTT  have 
to  be  comprehenseive .   Industry  responsibilitv 
must  be  coupled  with  scientific  research  and 
government  regulation  if  we  are  to  .  .  .  protect 
public  health.  .  .  . 

The  report  states  on  p.  II. 1: 

Since  indoor  pollution  may  be  contributing 
anywhere  from  $15  billion  to  $100  billion 
annually  to  our  national  health  care  cost<?,  the 
judgment  cannot  be  deferred  in  anticipation  of 
the  nice  security  of  exhaustive  scientific 
analysis.  .  .  . 

Tobacco  smoke  was  identified  by  this  report  as  one  of  the 
major  indoor  pollutants,  p.  KS    17: 

Smoke  was  probably  the  first  "indoor 
pollutant".   Smoke  from  tobacco  ooses  a  maior 
health  hazard.  ... 

In  reporting  on  tobacco  smoke  as  a  major  source  o^  gaseous 
and  particulate  indoor  air  pollution  the  reoort,  p.  TTT. '='.■'., 
states: 

Numerous  studies  have  shown  involuntarv 
smoking  to  be  a  significant  health  hazard  for 
several  population  groups.   .  .  .  fnlocumentation 
is  appearing  which  shows  that  Prolonged  exposure 
to  sidestream  tobacco  smoke  [involuntarv  smoking! 
significantly  increases  the  risk  of  disease  in 
otherwise  healthy  individuals.  .  .  . 

In  discussing  the  exposure  levels  of  sidestrea^i  smoke  and 
the  threshold  of  respirable  suspended  particulates,  the  report, 
on  p.  III.E.2.,  states: 
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The  potential  hazard  to  health  apoears  to  be 
even  greater  for  indoor  pollution  than  for 
outdoor  pollution.  ...  As  energy  conservation 
has  become  a  major  priority  in  this  country, 
there  has  been  a  significant  decrease  in  indoor 
ventilation  rates.   Air  is  recirculated  .  .  . 
resulting  in  a  higher  concentration  of  respirable 
particles  and  greater  exposure  to  tobacco  smoke. 

In  Parodi  v.  Merit  Systems  Protection  Board  and  office  of 
Personnel  Management,  Oct.  21,  1982,  9th  Circuit  Court  of  Appeal, 
No.  80-7671,  the  court  held  that  Parodi's  inability  to  work  in  a 
smoke-filled  environment,  because  of  her  hypersensitivity  to 
cigarette  smoke,  was  an  environmental  limitation  and  not  excluded 
by  5  U.S.C.  Section  8331(6)  from  forming  the  basis  of  an 
employee's  total  disability.   Parodi  claimed  that  when  she  was 
transferred  to  a  new  smoke-filled  workplace  she  began  su^'fering 
from  pulmonary  complications  including  continual  phlegm 
production,  chest  pains,  congestion,  and  difficulty  breathing  and 
speaking.   A  pulmonary  specialist  diagnosed  her  as  suffering  from 
"asthmatic  bronchitis  with  hyper-irritable  airways,"  and 
concluded  her  condition  stemmed  from  her  reaction  to  cigarette 
smoke.   Parodi  was  unable  to  continue  working  in  this  environment 
and  to  do  so  would  subject  her  to  the  risk  of  permanent  lung 
impairment.   Parodi  filed  for  disability  retirement  benefits,  but 
the  Merit  Systems  Protection  Board  and  Office  of  Personnel 
Management  found  that  under  5  U.S.C.  Section  8331(6)  she  was  not 
"totally"  disabled  and  therefore  ineligible  for  disability 
benefits.   Parodi  appealed  this  ruling  and  the  court  held  that  it 
had  jurisdiction  to  hear  the  appeal  and  held  that  unless  Parodi's 
environmental  limitation  was  accomodated  within  60  days  by  an 
offer  of  suitable  employment  in  a  safe  environment,  that  ^arodi 
was  eligible  for  disability  benefits. 

Recognizing  that  tobacco  smoke  is  a  hazard  to  the  hea'fth  of 
the  general  public,  (see  Health  and  Safety  Code  Section  25940.5), 
the  California  Legislature  enacted  the  California  Indoor  Clean 
Air  Act  of  1976.   This  act  regulates  smoking  in  designated  public 
areas  of  publicly  owned  buildings.   Government  Code  Section  1926'> 
(Chapter  756,  Statutes  of  1982)  was  recently  enacted  and 
regulates  smoking  in  state  departments,  including  the  workplace. 
To  our  knowledge  there  is  no  current  state  or  local  law  which 
regulates  smoking  in  all  public  area  workplaces  of  public  and 
private  employers. 
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CONSTITUTIONALITY 

California  Constitution  Article  XI,  section  7  provi'ies: 

A  county  or  city  may  make  and  enforce  within 
its  limits  all  local,  police,  sanitary,  anr^   other 
ordinances  and  regulations  not  in  conflict  with 
general  laws. 

San  Francisco  Charter  section  1.101  provides  in  relevant 
part: 

.  .  .  The  city  and  county  may  make  and 
enforce  all  laws,  ordinances  and  regulations 
necessary,  convenient  or  incidental  to  the 
exercise  of  all  rights  and  powers  in  resoect  to 
its  affairs.  .  .  . 

Odd  Fellows'  Cem.  Assn.  v.  San  Francisco  (1903)  140  Cal. 
226,  230,  73  P.  987,  discusses  the  scooe  of  the  local  oolice 
power : 

All  the  legislative  power  of  the  city  is  by  the 
charter  vested  in  the  board  of  supervisors.   By 
virtue  of  this  clause  the  constitutional  grant  of 
police  powers  of  the  state  to  the  city  goes 
directly  to  and  vests  in  the  board,  which  therebv 
becomes  possessed  of  the  right  to  exercise  within 
the  city  limits  the  entire  police  power  of  the 
state,  subject  only  to  the  control  of  general 
laws.  .  .  .  The  power  conferred  by  the 
Constitution  in  this  respect,  ...  is  as  broad 
as  that  of  the  legislature  itself.  ... 

The  power  to  regulate  or  prohibit  conferred  upon 
the  board  of  supervisors  extends  to  everything 
expedient  for  the  preservatin  of  the  public 
health.  .  .  .  Whenever  a  thing  or  act  is  of  such 
a  nature  that  it  .  .  .  may  beinjurious  to  the 
public  health,  if  not  suppressed  or  regulated, 
the  legislative  body  may,  in  the  exercise  of 
police  powers,  make  and  enforce  ordinances  to 
regulate  or  prohibit  such  act  or  thing,  although, 
it  may  never  have  been  offensive  or  injurious  in 
the  past. 

In  Chisholm  v.  California  Jockey  Club,  (1958)  1*^4  ^al.ADO, 
2d  367,  369,  330  P . 2d  676  the  court  stated: 


I 
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The  term  "public  health"  is  not  susceotible  to 
accurate  definition  since  it  takes  on  new 
definitions  when  new  conditions  arise,  but 
generally  speaking,  it  means  the  wholesome 
conditions  of  the  community  at  large. 

In  Huron  Portland  Cement  Co.  v.  Detroit,  (1960)  362  U.<^. 
440,  442,  4  L.  Ed.  2d  952,  80  S.Ct.  813  in  resDonse  to  a 
challenge  of  a  local  ordinance  in  applying  a  local  smoke 
abatement  code  the  Supreme  Court  stated: 

The  ordinance  was  enacted  for  the  manifest 
purpose  of  promoting  the  health  and  welfare  of 
the  city's  inhabitants.   Legislation  designed  to 
free  from  pollution  the  very  air  that  people 
breathe  clearly  falls  within  the  traditional 
concept  of  what  is  compendiously  known  as  the 
police  power. 

The  purpose  of  the  proposed  ordinance  is  to  protect  the 
general  public  from  the  health  hazards  of  smoking  in  the 
workplace  created  as  a  result  of  indoor  air  pollution,   ^s 
discussed  supra,  the  harmful  effects  of  smoking  are  not  limited 
to  the  individual  who  smokes,  but  extend  to  anvone  within  the 
range  of  the  sidestream  smoke  who  breathes  the  air.   The 
hazardous  effects  are  exacerbated  when  smoking  occurs  within  a 
confined  place  with  little  or  no  air  circulation  and  the  smoke 
combines  with  other  pollutants,  such  as  asbestos  and  lead,  which 
may  be  in  the  indoor  atmosphere.   Indoor  air  pollution  caused  bv 
smoking  is  a  matter  which  affects  the  general  public  health  and 
not  merely  that  of  the  individual  smoker.   As  a  measure  which 
promotes  and  protects  the  health  and  welfare  of  the  general 
public,  the  regulation  of  smoking  in  the  workplace  is  a  valid 
exercise  of  the  police  powers  of  the  city  and  county  of  '^an 
Francisco. 

PREEMPTION  BY  OR  CONFLICT  WITH  STA-^E  LAW*? 

We  next  examine  the  question  of  whether  the  state  has 
manifested  an  intent  to  occupy  fully  the  field  of  the  regulation 
of  smoking  as  indoor  air  pollution  and  thereby  preempt  anv  local 
regulation  on  the  subject  matter  and  whether  there  is  any 
conflict  with  any  general  state  laws.   The  questions  of 
preemption  and  conflict  are  addressed  together  in  the  cases  an-^ 
will  be  so  dealt  with  in  this  opinion  The  basic  law  is  set  forth 
in  Article  XI,  section  7  of  the  Constitution  which  provides:. 

A  county  or  city  may  make  and  enforce  within 
its  limits  all  local,  police,  sanitary,  and  other 
ordinances  and  regulations  not  in  conflict  with 
general  laws. 
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A  local  ordinance  will  be  deemed  invalid  if  it  imooqes 
additional  requirements  in  a  field  preemoted  by  qeneral  state 
law,  In  Re  Lane  (1962)  58  Cal.  2d  99,  109,  22  ^al.  ^ntr.  8'^"',  T72 
P. 2d  897.   The  test  for  preemption  is  set  forth  in  Tn  Re  Hubbard 
(1964)  62  Cal. 2d  119,  128,  41  Cal.  Rotr.  393,  3^6  P.''?'^ 'U^T^T 

(1)  the  subject  matter  has  been  so  fullv  and 
completely  covered  by  qeneral  law  as  to  clearly 
indicate  that  it  has  become  exclusively  a  matter 
of  state  concern;  (2)  the  subject  matter  has  been 
partially  covered  by  general  law  couched  in  terms 
as  to  indicate  clearly  that  a  oaramount  state 
concern  will  not  tolerate  further  or  additional 
local  action;  or  (3)  the  subject  matter  has  been 
partially  covered  by  general  law,  and  the  subject 
is  of  such  a  nature  that  the  adverse  e^'^ect  o*"  a 
local  ordinance  on  the  transient  citizens  of  the 
state  outweighs  the  possible  benefits  to  the 
municipality. 

The  Legislature  enacted  the  California  Indoor  Clear  Air  Act 
of  1976,  Health  and  Safety  Code  25940  et  sea.,  which  reauTates 
smoking  in  designated  areas  of  certain  publicly  owned  buildinqs. 
Health  and  Safety  Code  §25940.5  provides: 

The  Legislature  finds  and  declares  that  tobacco 
smoke  is  a  hazard  to  the  health  of  the  aeneral 
public. 

Areas  in  which  smoking  is  prohibited  bv  this  Act  include 
but  are  not  limited  to  indoor  rooms  or  olaces  of  Dublic  as<^emb''v, 
health  facilities  or  clinics,  publicly  owned  buildinqs  which  are 
open  to  the  general  public  for  the  primary  puroose  of  exhibitina 
any  motion  picture,  state  drama,  music,  or  restaurants  in 
publicly  owned  buildinqs. 

Health  and  Safety  Code  section  25946  provides: 

The  Legislature  declares  its  intent  not  to 
preempt  the  field  of  regulation  of  the  smoking  of 
tobacco.   A  local  governing  body  may  ban 
completely  the  smoking  of  tobacco,  or  may 
regulate  such  smoking  in  any  manner  not 
inconsistent  with  this  chapter  or  any  other 
provision  of  state  law. 

Health  and  Safety  Code  section  25946  expressly  provides 
that  the  field  of  regulation  of  the  smoking  of  tobacro  i«?  not 
preempted  by  the  California  Indoor  Clean  Air  Act.   ^'he 
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Legislature  expressly  permits  a  local  governinq  boflv  to  orovide 
additional  supplemental  regulations.   T'he  scone  of  the 
supplemental  regulation  may  inlcude  a  complete  ban  of  smoking. 

In  1973  the  Legislature  enacted  the  California  Occuoational 
Safety  and  Health  Act  (Cal-OSHA)  which  establishes  a 
comprehensive  scheme  for  the  regulation  of  health  and  sa^etv  in 
the  workplace.   In  accordance  with  29  U.S.C.A.  section  667(b), 
the  California  Occupational  <?afetv  and  Health  Act  is  controlling 
over  Federal  standards  in  California. 

California  Labor  Code  section  6300  provides  in  relevant 
part: 

The  California  Occupational  Safety  and  Health  Act 
of  1973  is  hereby  enacted  for  the  ouroose  of 
assuring  safe  and  healthful  working  conditions 
for  all  California  working  men  and  women  by 
authorizing  the  enforcement  of  effective 
standards.  .  .  . 

Labor  Code  section  6306(a)  provides: 

"Safe,"  "safety,"  and  "health"  as  aoolied  to  an 
employment  or  a  place  of  employment  mean  such 
freedom  from  danger  to  the  life,  safetv,  or 
health  of  employees  as  the  nature  of  the 
employment  reasonably  permits. 

Labor  Code  section  6316  provides: 

Except  as  limited  by  Chapter  6  (commencing  with 
Section  140)  of  Division  1,  nothing  in  this  part 
shall  deprive  the  governing  body  o^   anv  countv, 
city,  or  public  coropraton,  board,  or  department, 
of  any  power  or  jurisdiction  over  or  relative  to 
any  place  of  employment. 

Cal-OSHA  does  not  provide  for  the  .regulation  o*"  smokinq  in 
the  workplace.   The  express  legislative  intent  in  Cal-OSHA  in 
Labor  Code  section  6316  is  that  a  citv  may  imoose  additional  or 
supplementary  regulation  of  any  place  of  emplovment.   Additional 
local  regulation  of  smoking  in  the  workplace  is  consistent  wi*-.h 
the  policy  of  Cal-OSHA  to  provide  a  safe  and  healthful  work 
environment  and  is  not  preempted  by  Cal-0<5HA. 

As  discussed  supra,  the  Legislature  has  eschewed  an  intent 
to  preempt  this  field  either  by  full  occuoation  of"  the  fiei'^  or 
by  a  comprehensive  statutory  scheme.   *lor  does  the  prooosed 
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ordinance  conflict  with  any  language  either  in  the  California 
Celan  Indoor  Air  Act  of  1977  or  the  California  Occuoational 
Health  and  Safety  Act  of  1973.   We  next  turn  our  attention  to  anv 
other  state  laws  which  seek  to  regulate  smoking. 

A  local  ordinance  may  not  conflict  with  a  general  state 
law.   If  there  is  a  conflict  with  a  state  law  the  state  law 
preempts  the  local  ordinance.   In  Baron  v.  City  of  Los  Angeles 
(1970)  2  Cal.3d  535,  541,  86  Cal.Rptr.  673,  465  P.2f^  35*^  the — 
court  stated: 

As  defined  by  the  cases  the  constitutional  phrase 
"conflict  with  general  laws  (art.  XI,  section  11) 
may  arise  in  several  different  ways.   It  may  grow 
out  of  the  exact  language  of  the  state  and 
municipal  laws  or  from  a  local  attempt  to  impose 
additional  requirements  in  a  field  that  is 
preempted  by  the  general  law  or  from  the  state's 
adoption  of  a  general  scheme  for  the  requlation 
of  a  particular  subject.   But  if  the  state's 
preemption  of  the  field  or  subiect  is  not 
complete,  local  supplemental  legislation  is  not 
deemed  conflicting  to  the  extent  that  it  covers 
phases  of  the  subject  which  have  not  been  covered 
by  state  law. 

Smoking  is  regulated  by  Public  Utilities  Code  section 
561(a)  which  provides: 

Every  railroad  corporation,  passenger  stage 
corporation,  passenger  air  carrier,  and  street 
railroad  corporation  providing  departures 
originating  in  this  state  shall  provide 
contiguous  designated  space  of  not  less  than  50 
percent  of  the  seats  for  their  nonsmoking 
passengers . 

The  regulation  of  smoking  is  aimed  at  the  orotection  of 
passengers  utilizing  public  transportation.   T'he  orooosed 
ordinance  does  not  conflict  with  this  state  law  as  it  seeks  to 
protect  the  employees  in  a  manner  similar  to  that  of  oassenaers. 
The  proposed  ordinance  supplements  the  general  state  law. 

In  1980  the  Legislature  enacted  chanter  193  which  amen'^s 
sections  1235,  1290,  and  25942  and  adds  §§1234  and  1286  to  the 
Health  and  Safety  Code.   The  bill  regulates  smoking  in  a  health 
facility  or  clinic.   Section  1  of  that  article  provides: 
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The  Legislature  finds  and  declares  that  smoke 
is  detrimental  to  nonsmokers'  health,  welfare, 
and  comfort,  especially  to  those  who  have 
allergies  or  who  have  cardiovascular  or 
respiratory  disease;  that  smoke  may  cause 
discomfort  and  physical  irritation;  and  that 
regulation  of  smoking  in  health  facilities  and 
clinics  is,  therefore,  necessary. 

This  measure  primarily  protects  the  patients  in  a  health 
facility  and  clinic  and  expands  the  scope  of  the  regulation  of 
smoking  in  public  places.   The  proposed  ordinance  supplements 
'this  measure  as  it  extends  the  regulation  of  smoking  to  areas 
where  only  employees  of  health  facilities  or  clinics  may  be 
located . 

Chapter  756  of  the  Statutes  of  1982  was  enacted  on  Sect.  B, 
1982.   Chapter  756  adds  Section  19262  to  the  California 
Government  Code.   Chapter  756  Section  1  provides  in  relevant  oart: 

The  Legislature  finds  and  declares  as  follows: 

(1)  A  recent  study  completed  by  the  Department  of 
Consumer  Affairs  has  found  that  tobacco  smoke  is 
a  major  contributor  to  indoor  air  pollution. 

(2)  Numerous  studies  have  shown  involuntary 
smoking  to  be  a  significant  health  hazard  for 

several  populations  .... 

*  *    *    * 

(4)  Nonsmokers  with  allergies,  respiratory 
diseases,  and  those  who  suffer  other  ill  effects 
of  breathing  secondhand  smoke  may  experience  a 
loss  of  job  productivity  or  may  be  forced  to  take 
periodic  sick  leave  because  of  reactions  to 

secondhand  smoke. 

*  *  *  * 

Government  Code  Section  19262  provides: 

Each  state  department  shall  either  adont  the 
existing  policy  of  the  State  Personnel  Board  on 
smoking,  or  adopt  their  own  policy  on  smoking 
which  addresses  the  rights  of  nonsmokers  to  a 
smoke-free  environment  in  formal  meetims, 
informal  meetings,  and  work  stations,  and  which 
allows  for  administration  of  the  oolicy  and  for 
the  resolution  of  conflicts  regarding  the  policy. 

Nothing  in  this  section  shall  require  the 
building  of  partitions  between  smokers  an'i 
nonsmokers . 
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Government  Code  Section  19262,  while  encomoassinq  the 
regulation  of  smoking  in  the  workplace,  is  limited  in  its  scooe 
to  regulation  in  state  departments.   A  local  ordinance  which 
regulated  smoking  in  the  workplace  does  not  conflict  with 
Government  Code  Section  19262  insofar  as  it  does  not  imoose 
additional  or  conflicting  regulations  on  state  department 
employees. 

The  general  state  laws  do  not  seek  to  regulate  smoking  in 
the  public  workplace.   The  California  Legislature  recoanizes  the 
hazards  of  smoking  to  the  health  and  welfare  of  people  and 
enacted  measures  to  regulate  smoking  predominantly  in  locations 
where  the  general  public  will  be.   The  Legislature  imposed  no 
restriction  that  the  regulation  of  smoking  is  limited  to 
statewide  control.   On  the  contrary,  the  Legislature  has  stated 
in  its  broadest  statutory  schemes  -  the  California  Tndoor  Clean 
Air  Act  and  Cal-OSHA  -  that  there  is  no  statewide  preemption 
which  would  prohibit  a  local  ordinance  from  providinq  even 
broader  regulations  regarding  smoking  in  public  places.   Other 
California  cities  have  broadened  their  regulation  of  smokinq. 
See  discussion  of  Berkeley  and  San  Diego  infra.   A  local 
ordinance  which  regulates  smoking  in  the  workplace  is  consistent 
with  and  promotes  the  state  legislative  policies  as  set  forth  in 
the  California  Indoor  Clean  Air  Act  of  1976.   There  is  then  no 
statewide  preemption  of  the  regulation  of  smoking  in  the  public 
workplace  nor  a  conflict  with  any  general  state  law. 

EQUAL  PROTECTION  AND  DUE  PROCESS  OF  THK  LAW 

The  next  question  to  consider  is  whether  the  oroDosed 
ordinance  could  be  deemed  unconstitutional  on  the  grounds  that  it 
arbitrarily  interferes  with  personal  libertv  and  denies  equal 
protection  and  due  process  of  the  law.   The  claim  that  a 
legislative  classification  distinguishing  between  smoker  and 
nonsmoker  or  the  workplace  and  any  other  place  would  deny  the 
equal  protection  of  the  laws  to  those  whom  it  affects  must  be 
tested  against  the  following  standards  as  set  forth  bv  the  United 
States  Supreme  Court.   The  issues  of  equal  protection  and  due 
process  will  be  treated  together  in  the  discussion. 

In  Lindsley  v.  Natural  Carbonic  Gas  Co.  (1910)  220  U.S.  61, 
78,  55  L.Ed.  369,  31  S.Ct.  337  the  Court  set  forth  the  test  for 
equal  protection: 

1.   The  equal  protection  clause  of  the  14th 
Amendment  does  not  take  from  the  state  the  oower 
to  classify  in  the  adoption  of  police  laws,  but 
admits  of  the  exercise  of  a  wide  scooe  of 
discretion  in  that  regard,  and  avoids  what  is 
done  only  when  it  is  without  any  reasonable 
basis,  and  therefore  is  purely  arbitrary. 
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2.   A  classification  havinq  sonie  reasonable  basis 
does  not  offend  against  that  clause  merely 
because  it  is  not  made  with  mathematical  nicetv, 
or  because  in  practice  it  results  in  some 
inequality.   3.   When  the  classification  in  such 
a  law  is  called  in  question,  if  any  state  of 
facts  reasonably  can  be  conceived  that  would 
sustain  it,  the  existence  of  that  state  of  facts 
at  the  time  the  law  was  enacted  must  be  assumed. 
4.   One  who  assails  the  classification  in  such  a 
law  must  carry  the  burden  of  showinq  that  it  does 
not  rest  upon  any  reasonable  basis,  but  is 
essentially  arbitrary. 

As  to  what  is  an  arbitrary  classification  the  Court  in  Hulf 
C^  &  S.F.R.  Co.  V.  Ellis  (1896)  165  U.S.  150,  155,  41  T^.^^ld.  f>Tn ,~ 
17  S.Ct.  253  stated: 

[I]f  the  law  deals  alike  with  all  of  a  certain 
class  it  is  not  obnoxious  to  the  charqe  of  a 
denial  of  equal  protection.  .  .  .  That 
[distinctions]  must  always  rest  upon  some 
difference  which  bears  a  reasonable  and  -just 
relation  to  the  act  in  resoect  to  which  the 
classification  is  proposed,  and  can  never  be  made 
arbitrarily  and  without  any  such  basis. 

The  test  for  whether  a  statute  denies  due  process  of  the 
law  is  set  forth  in  Nebbia  v.  New  York  (1933)  ?91  tt.s.  50'',  -tp 
L.Ed.  940,  54  S.Ct.  505: 

The  guaranty  of  due  process,  as  has  often  been 
held,  demands  only  that  the  means  selecte'^  shall 
not  be  unreasonable,  arbitrary  or  capricious,  and 
that  the  means  selected  shall  have  a  real  and 
substantial  relation  to  the  obiect  sought  to  be 
obtained.  .  .  .  The  reaonsableness  of  each 
regulation  depends  on  the  relevant  facts.  .  .  . 

The  Court  does  not  guarantee  the  unrestricted 
privilege  to  engage  in  a  business  or  to  conduct 
it  as  one  pleases.  .  .  . 

With  the  wisdom  of  the  policy  adopted,  with  the 
adequacy  or  practicability  of  the  law  enacted  to 
forward  it,  the  courts  are  both  incompetent  and 
unauthorized  to  deal.   Times  without  number  we 
have  said  that  the  legislature  is  primarily  the 
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judge  of  the  necessity  of  such  an  enactment,  that 
every  possible  presumtption  is  in  favor  of  its 
validity,  and  that  though  the  court  may  hold 
views  inconsistent  with  the  wisdom  of  the  law,  it 
may  not  be  annulled  unless  palpably  in  excess  of 
legislative  power. 

The  criteria  and  test  for  both  equal  Protection  and  due 
process  under  the  law  will  be  treated  together  in  the  subseauent 

discussion. 

In  Ex  Parte  Lacey  (1895)  108  Cal.  326,  330,  41  P.  411  the 
California  Supreme  Court,  consistent  with  the  TTnited  <^tates 
Supreme  Court,  adopted  the  following  test: 

When  a  health  law  is  challenged  in  the  courts  as 
unconstitutional  on  the  ground  that  it 
arbitrarily  interferes  with  personal  liberty  .  . 
.,  without  due  process  of  the  law,  the  courts 
must  be  able  to  see  that  it  has  at  least,  in 
fact,  some  relation  to  the  public  health;  that 
the  public  health  is  the  end  naturally  aimed  at, 
and  that  it  is  appropriate  and  adapted  to  that 
end .... 

It  is  well  settled  that  the  board  of  supervisors  has  the 
power  to  pass  ordinances  placing  restrictions  upon  the  use  o^   anv 
property  or  the  conduct  of  any  business  as  may  be  necessarv  for 
the  public  health,  Laurel  Hill  Cemetery  v.  City  and  County  (1907) 
152  Cal.  464,  470,  93  P.  70.   The  only  limitation  on  this  oower 
is  that  such  ordinances  must  bear  a  rational  relation  to  the 
object  sought  to  be  attained.   They  may  not  be  arbitrary  or 
unreasonable.  Id.  at  470,  Higgins  v.  City  of  Santa  Monica  (IQ'^4) 
62  Cal. 2d  24,  TU,  41  Cal.  Rptr .  9,  396  p. 2d  41;  Lawton  v.  Steele 
(1894)  152  U.S.  133,  137,  38  L.  Ed.  385,  14  S.  Ct.  49^. 

Higgins  v.  City  of  Santa  Monica  (1964)  62  Cal. 2d  ?4,  30,  41 
Cal.  Rptr.  9,  396  P. 2d  41  provides  that  the  criteria  for  the 
unconstitutionality  of  the  proposed  ordinance  is  whether  it  is 
reasonably  related  to  promoting  the  public  health,  safety 
comfort,  and  welfare,  and  if  the  means  adopted  to  accomplish  that 
promotion  are  reasonably  appropriate  to  the  purpose.   such  a 
statute  is  presumed  to  be  constitutional;  and  it  must  be  deemed 
to  have  been  enacted  on  the  basis  of  any  state  of  facts 
supporting  it  that  reasonably  can  be  conceived.   ][d.  at  30. 

In  Higgins  the  court  found  that  an  ordinance  which 
prohibited  drilling  or  propsecting  for  oil,  gas,  and  other 
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hydrocarbon  substances  on  the  Santa  Monica  ti'^elan'^s  was  not 
unconstitutional.   The  ordinance  was  founded  on  the  publicly  hel'^ 
belief  that  such  operations  produce  offensive  odors  and  noises 
perceptible  to  the  senses  ashore  and  on  and  in  the  vicinitv  of 
the  beaches,  and  that  such  operations  tend  to  increase  the  danaer 
of  pollution  of  the  water  and  the  beaches.   The  court  ruled  that 
the  party  challenging  the  statutes  failed  to  show  that  there  was 
not  a  rational  basis  for  the  statute.  Id.  at  31. 

The  Reports  of  the  Surgeon  General  on  the  health  hazard*;  of 
smoking  to  involuntary  smokers,  the  report  of  the  Department  of 
Consumer  Affairs  "Clean  Your  Room!",  and  the  Public  oolicv  set 
•forth  in  Health  and  Safety  Code  section  25990.5  clearly 
demonstrate  the  recognition  and  belief  that  smoking  is  a  health 
hazard  to  the  general  public.   Recent  reports  show  that  smoking 
indoors  creates  indoor  air  pollution  and  is  hazardous  to  the 
health  of  anyone  who  breathes  the  air.   T'he  regulation  of  smoking 
in  the  workplace  seeks  to  protect  and  promote  the  health  and 
general  welfare  of  the  public.   Other  cities  in  California  have 
recognized  the  health  hazards  of  smoking  to  the  qeneral  Public 
and  have  enacted  supplemental  measures  to  regulate  smoking.   Mone 
of  these  have  been  held  unconstitutional  on  anv  qroun'^s. 

What  follows  are  examples  of  the  types  of  ordinances  other 
California  cities  and  other  states  have  enacted  to  regulate 
smoking.   Berkeley,  California  enacted  the  Smoking  Pollution 
Control  Act  of  1977  (Berkeley  Municipal  Code  section  l?.''n-nin  et 
seq.,  amended  by  Ordinance  5293-N.S.  and  5294-N.S.)   Section 
12.70.010  of  that  Act  provides  in  relevant  part: 

The  city  council  finds  and  declares  that  tobacco 
smoke  or  smoke  from  anv  other  plant  in  enclosed 
places  is  harmful  to  the  health  of  nonsmokers 
with  allergies  or  with  respiratory  or 
cardiovascular  disease;  that  there  is  strong 
evidence  that  tobacco  smoke  in  enclosed  places  is 
harmful  to  the  health  of  nonsmokers  without 
allergies  or  respiratory  or  cardiovascular 
disease;  that  tobacco  smoke  or  smoke  from  any 
other  plant  in  enclosed  public  Places  or  in 
outdoor  theaters  or  stadiums  is  a  public  nuisance 
and  a  cause  of  material  annoyance,  discomfort  and 
physical  irritation  to  nonsmokers;  that 
nonsmokers  have  no  adequate  means  to  Prote'^t 
themselves  from  the  damages  inflicted  upon  them 
when  they  involuntarily  inhale  tobacco  smoke  or 
smoke  from  other  plants;  .  .  .  that  regulation  of 
smoking  in  certain  public  places  is  necessary  to 
protect  the  health  welfare,  comfort  and 
environment  of  nonsmokers  and  the  prooertv  of 
Berkeley  businesses. 
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The  Berkeley  ordinance  broadens  the  scooe  of  th*»  '^aii^'ornia 
Indoor  Clean  Air  Act  to  include  the  regulation  of  smoking  in 
privately  owned  buildings,  including,  but  not  limited  to, 
restaurants,  elevators,  motels,  hotels  and  resorts,  all  areas  of 
business  establishments  which  are  open  to  the  oublic  an'^  deal  in 
goods  or  services,  and  any  area  of  a  business  which  has  been 
designated  by  the  owner  or  person  in  charge  as  a  nonsmoking 
area.   To  our  knowledge  there  has  been  only  one  challenge  to  the 
ordinance.   In  that  case,  the  injunction  was  denied,  an'^  the  case 
was  not  taken  further. 

In  1974,  amended  1976  by  Ordinance  #11810,  San  niego 
enacted  an  ordinance  which  prohibits  smoking  in  certain  areas 
used  by  or  open  to  the  public.   Places  in  which  smoking  is 
prohibited  include,  but  are  not  limited  to,  elevators,  museums, 
galleries,  working  rooms  of  every  private  public  health  care 
facility  and  retail  food  production  and  marketing  establishments. 

Other  states  have  enacted  statutes  which  regulate  smoking 
in  the  workplace.   In  1975  Minnesota  enacted  the  Minnesota  "^lean 
Indoor  Air  Act,  sections  144.411  et  seq.   Section  144.41?  of  this 
act  provides: 

The  purpose  of  sections  144.411  to  144.417  is  to 
144.417  is  to  protect  the  oublic  health,  comfort  and 
environment  by  prohibiting  smoking  in  oublic  places 
and  at  public  meetings  except  in  designated  smoking 
areas. 

Section  144.413,  subd.  2  provides: 

"Public  place"  means  any  enclosed,  indoor  area  used 
by  the  general  public  or  serving  as  a  place  of  work, 
including  but  not  limited  to,  restaurants,  retail 
stores,  offices  and  other  commercial  establishments, 
public  conveyances,  educational  facilities, 
hospitals,  nursing  homes,  auditoriums,  arenas  and 
meeting  rooms,  but  excluding  private,  enclosed 
offices  occupied  exclusively  by  smokers  even  though 
such  offices  may  be  visited  by  nohsmokers. 

Utah  statutes  also  regulate  smoking  in  the  workplace,   ntah 
Criminal  Code  section  76.10.106  provides  in  relevant  oart: 

No  person  shall  smoke  in  a  public  Place  or  at  a 
public  meeting  except  in  designated  smoking 
areas . 

.  .  .  This  prohibition  shall  apply  also  to 
offices,  shops,  warehouses,  factories,  mines,  and 
similar  places  of  employment  not  usually 
frequented  by  the  general  public;  for  such  places 
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local  boards  of  health  shall  establish  rules  to 
restrict  or  prohibit  smoking  in  those  Dlaces  of 
work  where  the  proximity  of  workers  or  the 
inadequacy  of  ventilation  causes  smoke  txjllution 
detrimental  to  the  health  or  comfort  of 
nonsmoking  employees. 

Utah  Criminal  Code  secton  76.10.108  provides  in  relevant 


part: 


t 


Where  smoking  areas  are  designated,  existing 
physical  barriers  and  ventilation  systems  shall 
be  used  to  prevent  the  toxic  effects  of  smoke  in 
adjacent  nonsmoking  areas.  ...  No  oublic  ola'^e 
other  than  a  bar  shall  be  designated  as  a  smoking 
area  in  its  entirety. 

Neither  the  supplemental  legislation  of  California  cities 
nor  the  statutes  of  Minnesota  or  Utah  have  been  invalidate'^  as 
unconstitutional.   While  the  proposed  ordinance  broadens  the 
scope  of  the  regulation  of  smoking,  its  formulation  is  not 
arbitrary  nor  unreasonable  and  does  not,  therefore,  deny  equal 
protection  or  due  process  of  the  law. 

CONCLUSION 

The  proposed  ordinance  is  within  the  police  powers  o^  the 
City  and  County  of  San  Francisco.   There  is  no  state  oreemntion 
of  the  matter,  nor  is  there  a  conflict  with  any  general  state 
law.   The  proposed  ordinance  provides  suoplemental  regulation  an'^ 
is  consistent  with  the  policy  of  the  state  in  recognizing  the 
health  hazards  of  smoking  and  regulatinq  smokinq  to  oromote  the 
health  of  the  general  public. 

You  are  so  advised. 


APPROVED: 


GEORGE   XON^ST  \ 

City  Attorney 


Respectfully   submitted, 
CiJ;y  Attori 


RiAvk   EU  '^elveVithal 
neoutv  ''ity   Attorn*»v 


Rose  Miksovskv 
Law  Clerk 
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^^^•'.  G*org*  Agnost, 

^Clty  Attorney 
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SUBJECT: 


REQUESTED  BY; 


PREPARED  BY; 


■^  OPINION   82  -  56 

Legality  of  Appropriation  from  Candlestick  Park 
Special  Fund  for  New  Stadium  Study 


Richard  D.  Hongisto 
Member  Board  of  Supervisors 
Letter  from  Clerk  of  the  Board 
October  21,  1982 

Burk  E.  Delventhal 
Deputy  City  Attorney 


DOCUMENTS  DEPT. 


NOV  5 


1982 


8AN  FRANCISCO 
pimi  \r>    I  IRQAPV 


QUESTION  PRESENTED 

May  the  Board  of  Supervisors  approve  a  sutjplemental 
appropriation  from  the  Candlestick  Fund  for  the  purpose  o*" 
financing  a  feasibility  study  for  a  new  stadium. 


Yes. 


ANSWER 


ANALYSIS 


This  office  has  received  the  request  from  Supervisor 
Hongisto  regarding  whether  a  proposed  $300,000  expenditure  from 
the  Candlestick  Park  Fund  for  a  new  stadium  is  lawful  an^^ 
appropriate  within  the  guidelines  of  the  Special  Fund.   In  the 
process  of  reviewing  this  ordinance,  this  office  has  also 
received,  for  approval  as  to  form,  a  supplemental  appropriation 
ordinance  that  would  appropriate  from  the  Candlestick  Park  Fund 
$300,000  authorizing  its  expenditure  for  the  new  stadium 
feasibility  study. 


an  ord 
on  the 
would 
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may  be 
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In  view  of  the  fact  that  the  supplemental  appropriation  is 
inance,  any  limitations  imposed  by  ordinance  of  the  ^oard 

expenditure  of  monies  in  the  Candlestick  Park  Fund  itself 
not  be  dispositive  of  the  issue  posed  by  the  lawfulness  o^ 
stant  supplemental  appropriation,  because  the  Board  of 
isors  may  always  by  ordinance  amend  provisions  o*"  prior 
nces  including  limitations  on  the  purposes  ^or  which  monev 

spent  out  of  a  Special  Fund  created  by  ordinance  of  the 
of  Supervisors. 
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The  only  possible  limitation  on  the  power  of  the  ritv  to 
appropriate  these  monies  for  the  purpose  of  a  feasibility  stu'^v 
regarding  a  new  stadium  would  be  indentures  or  other  requirements 
or  obligations  assumed  to  bondholders,  which  limit  the  ability  of 
a  City  to  expend  monies  to  specified  purposes  while  the  bonds 
remain  outstanding. 

This  office  has  reviewed  the  Report  No.  58  of  the  0<=fice  n^ 
the  Controller's  Revenue  Report  which  enumerates  the  sources  o^ 
money  in  the  Candlestick  Park  Fund.   Those  include  the 
Candlestick  parking  concession,  the  Candlestick  concessions,  the 
rental  from  Candlestick,  the  stadium  admissions  tax,  the  resale 
of  utilities  at  Candlestick,  and  the  transfer  from  other  revenue 
sources  at  $1.8  million  dollars.   There  are  no  limitations  in 
these  revenue  sources  or  in  any  bonded  indentures  on  the  oower  of 
the  City  to  appropriate  these  monies  for  any  purpose  it  so 
chooses. 

Accordingly,  you  are  advised  that  the  City  and  bounty  of 
San  Francisco  may  approve  a  supplemental  appropriation 
authorizing  expenditure  of  these  monies. 

Respectfully  submitted, 


GEORGE  AGNOST' 
City  Attorney 


Bark  ETDelventhal 
Deputy  City  Attorney 


AI>PROVED: 

GEORGE  AGNOST 
City  Attorney 


1432C 


City  and  County  of  San  Francisco: 


^ 


G*org«  Agnost, 
City  Attornay 


Office  of  City  Attorney 


SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


October  2<> ,    1.^82 


•:::  opinion  no.  82-57 

BUDGET  INCREASES  FOR  MUSEUM  EXHIBT-^S  ANn 
IMPROVEMENT  OF  SECURIT^Y  CONS'^TT'TTTTN':;  CA^T'^A^, 
IMPROVEMENT  ITEMS 


JOHN  L.  TAYLOR 

Clerk  of  the  Board  of  Supervisors 
Memorandum  dated  June  16,  1982 
File  No.  244-82 

PAULA  JESSON 
THOMAS  J.  OWEN 
Deputy  City  Attorneys 
TIMOTHY  S.  WOODALL 
Law  Clerk 

QUESTION  PRESENTED 


UuCUMENTS  DEPT. 

NOV  8  1982 

SAN   FRANCISCO 
pilRt  l*^    •  1B«APY 


Is  funding  for  museum  exhibits  and  security  at  the  Aca'^emv 
of  Sciences  a  capital  improvement  item  and  there^'ore  etiqihle  for 
budget  increases  by  the  Board  of  Supervisors  pursuant  to  '"hart'^r 
Section  6.205? 

ANSWER 

Yes,  where  such  expenses  result  in  permanent  or  "'onn-terr^ 
additions  to  or  improvements  in  property  with  a  useful  li*^e 
substantially  in  excess  of  one  year. 

ANALYSIS 


You  have  inquired  whether  funding  for  exhibits  and  fundinn 
to  improve  security  at  the  Academy  of  Sciences  would  constitute 
capital  improvement  items  and  thus  be  eligible  for  budget 
increases  by  the  Board  of  Supervisors,  ^or    reasons  •discussed 
below,  we  conclude  that  such  funding  may  under  certain  conditions 
so  qualify  and  that,  in  these  cases,  appropriations  may  be 
increased  by  the  Board. 

Your  question  concerns  a  power  of  the  Board  as  it  relates 
to  the  adoption  of  the  annual  budget.   A  brief  overview  of  the 
budget  process  may  be  helpful  in  interpreting  the  nature  and 
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scope  of  that  power.   The  annual  budget  oroces-^?  beqin'?  when  each 
department  and  office  prepares  and  files  with  the  Controller,  no 
later  than  March  1,  a  detailed  budget  estimate  for  that 
department  or  office  for  the  ensuing  fiscal  vear.   f^harter 
Section  6.200;  Administrative  Code  Section  3.17.   tV)o  rontroTler 
consolidates  those  budget  estimates  and  transmits  them  to  the 
Mayor  by  April  15.   Id. 

The  Mayor  then  reviews  the  estimates  and  mav  increase, 
decrease,  or  reject  any  item,  subiect  to  certain  exceotlon*;  not 
pertinent  herein.   Thereafter,  but  not  later  than  Tune  1,  the 
Mayor  transmits  to  the  Board  of  Supervisors  the  consolidated 
budget  estimates  and  a  proposed  budget  for  the  ensuing  fiscal 
year,  as  well  as  a  draft  of  the  annual  aopropr iation  ordinance. 
Charter  Section  6.203;  Administrative  Code  Section  3.17. 

The  annual  appropriation  ordinance  is  based  on  the  orooosed 
budget;  when  enacted  into  law  it  appropriates  to  the  various 
departments  from  estimated  revenues  thereby  authorizing  each 
department  for  which  an  expenditure  appropriation  has  been  made 
to  use  the  money  so  appropriated  for  the  ouroose  soeci^ied. 
Charter  Section  6.200.   The  Board  may  decrease  or  reject  anv  item 
contained  in  the  proposed  budget,  but  "shall  not  increase  anv 
amount  or  add  any  new  item  for  personal  services  or  mater  Mis, 
supplies,  or  contractual  services,  for  any  department,  unless 
requested  in  writing  to  do  so  by  the  mayor,  on  the  recommendati-^n 
of  the  chief  administrative  officer,  board,  commission  or 
elective  officer,  in  charge  of  such  department."   Charter  'Section 
6.205. 

The  Board  may,  however,  "increase  or  insert  aoproor iations 
for  capital  expenditures  and  public  improvements,  but  shall  do  so 
only  after  such  items  have  first  been  referred  to  the  department 
of  city  planning  and  a  report  has  been  rendered  thereon  regarding 
conformity  with  the  master  plan."   T^.  '^he   Board  must,  no 
earlier  than  July  15  or  later  than  August  1,  adoot  the  oroooso-^ 
budget  as  submitted  by  the  Mayor  or  as  amended  by  the  Board,  and 
enact  the  appropriation  ordinance.   Id . 

By  restricting  the  power  of  the  Board  o*"  "Supervisors  to 
increase  appropriations  for  items  contained  in  the  proposed 
budget  to  increases  for  capital  expenditures  and  public 
improvements,  the  drafters  of  Charter  Section  6.205  indicated 
their  intent  to  limit  sharply  the  Board's  budgetary  powers,   '^'hev 
intended  that  the  Board  serve  as  a  check  on  the  Mayor's  budgetary 
decisions  if  the  Mayor  were  to  prepare  appropriations  in  excess 
of  that  which  the  Board  determined  desirable  or  for  purposes  that 
the  Board  determines  undesireable . 
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The  drafters  contemplated  only  two  circunistances  rn  which 
the  Board  could  increase ,    rather  than  decrea=;e,  the  Mavor's 
proposed  appropriations  -  namely,  for  capital  exnenditures  an^i 
public  improvements.   By  carving  out  these  limited  exceotions, 
the  drafters  intended  to  limit  the  Board's  power  to  increase 
appropriations  to  those  situations  in  which  the  Mavor  had  not 
properly  considered  the  ill  consequences  of  failinq  to  provi'^e 
for  major  construction  projects  and  public  improvements  which 
would  provide  long-term  benefits  to  the  public. 

You  have  asked  whether  ♦'unding  for  museum  exhibits  an'^ 
security  would  fit  within  the  category  of  "capital  expenditures 
and  public  improvements"  and  thus,  pursuant  to  Charter  ^^ection 
6.205,  be  eligible  for  increases  or  insertions  bv  the  Boar'^ 
before  it  adopts  the  budget.   Expenditures  for  streets, 
sidewalks,  sewers,  bridges,  public  buildings  and  other  maior 
municipal  construction  projects  are  clearly  encompassed  bv  those 
terms  as  they  are  used  in  Charter  Section  6.205.   '^hese 
undertakings  are  of  a  type  that  generally  have  a  significant 
impact  on  the  environment  of  a  citv  and  which  must  therefore  be 
determined  to  be  in  conformity  with  the  city's  master  plan,  as 
Charter  Section  6.205  requires. 

Whether  funding  for  museum  exhibits  and  security  mav  be 
considered  capital  expenditure  or  public  improvement  items 
requires  further  inquiry  into  the  meaning  of  those  terms. 
Capital  expenditures  have  been  defined  as  "  Tel  xpenditure  fsl  ^'or 
long  term  betterments  or  additions."   Black's  Law  Dictionary,  5th 
Ed.   It  has  also  been  said  that  "a  capital  expenditure  is  in  the 
nature  of  an  investment  for  the  future,  whereas  the  cost  o*^ 
maintenance  is  a  definite  present  expense."   Marin  Union  Tunior 
College  District  v.  Gwinn  (1930)  106  Cal.a^pp.l?,  14. 

Gwinn  involved  an  attempt  to  charge  the  Citv  and  ^ountv  o*= 
San  Francisco  for  a  proportion  of  "capital  outlays"  made  by  the 
Marin  Union  Junior  College  District,  pursuant  to  a  state  law 
authorizing  a  junior  college  district  to  charge  the  countv  n^    ' 
student's  residence  a  proportion  of  the  total  cost  of  educati 
that  student,  the  funds  so  raised  to  be  used  "to  maintain  the 
junior  college."   The  court  refused  to  allow  the  district  to 
charge  the  City  and  County  of  San  Francisco  for  a  proportion  o 
the  capital  expenditures  incurred  by  the  district,  and  not*>d  the 
distinction  between  capital  expenditures  and  maintenance  cos*-s 
quoted  above.   Gwinn ,  supra,  106  Cal.App.  at  13-14. 
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The  Attorney  General  of  California  has  ooinerl  that  "an 
expenditure  for  capital  improveinents  would  encoTnoass  expen^litures 
which  result  in  the  acquisition  of  or  addition  to  fixed  assets, 
i.e.,  assets  of  a  long-term  character  intended  to  be  he''d  or 
used ,  such  as  land  and  buildings,  and  also  machinery,  furniture 
and  equipment  of  a  more  or  less  permanent  nature."   30  Attorney 
General's  Opinion  211,  211-212  (1957). 

Public  improvements  include  improvements  on  anv  municioal 
real  property.   Kansas  City  v.  Wells  Bros.  Construction  To. 
(1932)  54  S.W.2d  449,  452,   Improvements,  in  turn,  have  been  hel-^ 
to  mean  "improvements  of  the  realty;  that  is  to  say,  such  thinqs 
as  are  placed  thereon  by  the  way  of  betterments  which  are  o^  a 
permanent  nature  and  which  add  to  the  value  o^"  the  prooertv  as 
real  property.   This  would  include  buildings  and  structures  o^ 
every  kind,  and  also  such  machinery  as  was  placed  thereon  of  a 
permanent  nature  and  which  tended  to  increase  the  va^ue  of  the 
property  for  the  purpose  for  which  it  was  used  .  .  ."   Sieqloch 
V.  Iroquois  Mining  Co.  (1919)  106  Wash.  632,  636,  181  o .  51,  S3. 

The  case  just  quoted  involved  a  disoute  over  whether 
certain  equipment  placed  on  mining  property  constituted 
improvements  to  that  property,   '^he  disputed  equipment  included  a 
drill  press,  a  pressure  tank,  a  drill  sharpener,  water  tanks,  and 
a  railway.   The  court,  in  determining  that  these  items  of 
equipment  were  improvements  stated:   "It  is  all  attached  to  the 
realty;  is  fixed  in  place  and  permanent  in  the  sense  that  it  can 
remain  so  attached  and  fixed  until  destroyed  by  the  elements  or 
worn  out  by  use.   Plainly,  we  think,  these  articles  are 
improvements  of  a  permenant  nature,  which  enhance  the  value  o^ 
the  realty  for  the  uses  for  which  it  is  intended."   qjegloch , 
supra ,  106  Wash,  at  636. 

From  the  above  definitions,  it  is  clear  that  capital 
expenditures  and  public  improvements  are  very  similar,  with  bo^-h 
involving  acquisitions  of  or  additions  to  property  of  a  oermanent 
nature.   Indeed,  where  municipalities  are  concerned,  capital 
expenditures  usually  consist  of  expenditures  to  fund  public 
improvements.   We  have  found  no  authority  for  the  proposition 
that  temporary  additions  to  real  property  can  be  considered 
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Construction  Co^  supra)  ,  and  would  be  "of  a  per^nnanent  nature"  an'^ 
would  tend  to  "increase  the  value  of  the  prooerty  ^or  the  ouroose 
for  which  it  was  used"  (qeigloch  v.  Iroquois  Mining  ^n.,    suora) . 

As  for  expenditures  to  improve  security  at  the  Tnuseutn,  it 
should  be  clear  from  the  above  discussion  that  salaries  and  other 
operating  expenses  would  not  qualify  as  capital  expenditures  or 
public  improvements.   These  items  are  not  in  the  nature  o<^ 
permanent  additions  to  or  betterment  of  property,  but  instead  ar^ 
only  maintenance  or  operating  costs,   ^'hus  the  ^oar'^  mav  not 
increase  appropriations  to  pay  the  salaries  o^  added  securitv 
guards  or  other  personnel.   On  the  other  hand,  any  security  costs 
that  involve  acquiring  prooerty  of  a  oermanent  nature 
(surveillance  or  other  electronic  devices,  for  examole)  or 
modifying  existing  property  (e.g.,  rewiring  walls)  mav  well  be 
capital  expenditures.   These  matters  must  be  considered  on  a 
case-by-case  basis. 

Thus,  under  Charter  Section  6.205,  the  terms  "caoital 
expenditures"  and  "public  improvements"  are  broad  enough  to 
include  funding  for  permanent  exhibits  and  for  related  securitv 
costs  at  the  Academy  of  Sciences. 

While  not  determinative  for  our  purposes,  rulings  bv  the 
Internal  Revenue  Service  (hereinafter  "T.R.S.")  on  simi'iar  ooints 
are  illustrative.   Under  the  Internal  Revenue  Code,  a  "caoital 
expenditure"  is  an  outlay  of  capital  that  results  in  the 
acquisition  of  property  or  permanently  improves  its  value.  ''(^ 
U.S.C.  263.   As  an  example,  the  I.R.S.  includes 


The  cost  of  acquisition,  construction,  or 
erection  of  buildings,  machinery  and  equioment, 
furniture  and  fixtures,  and  similar  property  having 
a  useful  life  substantially  beyond  the  taxable  vear. 

I.R.S.  Regulation  1. 263  (a) -2  (a)  .   Alarm  systems  have  been  held 
specifically  to  qualify  as  capital  expenditures.   Peninsul  ar 
State  Bank  of  Detroit,  3  B'^A    399,  Dec.  1136;  Southern  ^ord 
Tractor  Corp.,  29  TC  833,  Dec.  22,841. 
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CONCLUSION 

Museum  exhibits  and  security  devices  thus  iiav  aualifv  as 
capital  expenditures  or  public  improvements  within  the  meam'nq  of 
Charter  §6.205  where  they  constitute  permanent  or  lonq-tertn 
additions  or  improvements  to  property  having  a  substantiallv  Tonq 
useful  life.   In  such  cases,  the  Board  of  ^Supervisors  has  the 
authority  to  increase  appropriations  in  order  to  fund  these  items, 

ResDectfullv  submitted, 


Deputy  City  Aittornev 

THOMA<;  .T.4^WEN 
DeDuty  City  Attornev 


APPROVED : 


GEORGE    AGtiOST  5 

City  Attorney 
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City  Health  Service  Benefits 
For  Domestic  Partners 


DOCUMENTS  DEPT. 
NOV  1  6  1982 

SAN   FRANCISCO 


Randall  B.  Smith 

Executive  Director,  Health  Service  System 

Burk  E.  Delventhal 
Thomas  J.  Owen 
Deputy  City  Attorneys 


QUESTION  PRESENTED 

May  the  Board  of  Supervisors  provide  by  ordinance  ♦'or 
participation  by  domestic  partners  as  "dependents"  of  citv 
employees  in  the  City  Health  Service  System? 


No. 


CONCLUSION 


INTRODUCTION 


This  office  has  recently  drafted  and  transmitted  to  the  San 
Francisco  Board  of  Supervisors  an  ordinance  establishing  domestic 
partnerships  and  requiring  the  City  and  County  to  use  domestic 
partnership  in  the  same  way  as  it  uses  marriage  in  making  any 
decision  concerning,  inter  alia,  the  availability  of  anv  service, 
privilege  or  employment  benefit. 

A  domestic  partner  is  defined  in  Section  45.1  as  follov/s: 

Two  individuals  shall  be  considered  to  be 
domestic  partners  for  the  purposes  of  this  Chapter 
if  all  of  the  following  are  true: 

a.  They  are  not  related  by  blood; 

b.  Neither  is  married,  nor  are  they  related  by 
marriage; 
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c.  They  share  the  common  necessaries  of  life; 

d.  They  declare  that  they  are  each  other's 
principal  domestic  partner;  and, 

e.  Neither  has,  within  the  last  six  months, 
declared  to  any  City  department  that  he  or  she 
has  a  different  domestic  partner. 

The  issue  is  whether  a  domestic  partner  of  a  citv  and 
county  employee  would,  by  virtue  of  the  ordinance,  be  entitled  to 
participate  in  the  health  service  plan  of  the  employee. 

Under  the  health  service  provisions  of  the  San  Francisco 
Charter  and  the  implementing  rules  and  regulations  of  the  Health 
Service  System,  spouses  and  other  "dependents"  of  employees  with 
certain  limited  exceptions  are  entitled  to  coverage  under  and 
participation  in  the  city  employees'  Health  Service  System. 

Under  the  terms  of  the  proposed  ordinance,  the  Citv  and 
County  is  required  to  extend  benefits  to  domestic  partners  under 
the  same  terms  and  conditions  as  those  benefits  are  afforded  to 
spouses.   The  answer  to  the  question  posed  by  this  opinion  turns 
on  whether  the  Board  of  Supervisors  may  by  ordinance  impose  such 
an  obligation  upon  the  Health  Service  Board  in  connection  with 
the  Health  Service  Board's  determination  of  which  dependents  of 
city  employees  are  entitled  to  participate  in  health  plans. 

ANALYSTS 

The  Health  Service  System  of  the  City  and  Countv  of  San 
Francisco  (hereinafter  "System")  is  established  in  Charter 
Sections  8.420  et  seq.   The  System  is  administered  bv  a  Health 
Service  Board.   Charter  Section  8.420.   The  powers  and  duties  of 
the  Health  Service  Board  are  set  forth  in  Charter  Section  '^.'^Bl, 
which  provides,  in  relevant  part,  as  follows: 

In  addition  to  the  powers  and  duties  provided 
in  Chapter  Four  of  Article  8,  the  health  service 
board  shall  have  power  and  it  shall  be  its  duty: 


(e)   to  make  rules  and  regulations  for  the 
transaction  of  its  business,  the  granting  of 
exemptions  and  the  admission  to  the  system  of 
persons  who  are  hereby  made  members  thereof,  and 
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such  other  officers  and  employees  as  may  voluntarily 
become  members  of  the  system  with  the  approval  of 
the  health  service  board;   [Emphasis  added. 1 


Which  persons,  then,  are  made  members  of  the  Health  <^ervice 
System  by  the  San  Francisco  Charter?   Membership  in  the  System  is 
extended  to  "all  permanent  employees,  which  shall  include 
officers  of  the  city  and  county,  of  the  San  Francisco  Unified 
School  District,  and  of  the  Parking  Authority  of  the  City  and 
County  of  San  Francisco  and  such  other  employees  as  may  be 
determined  by  ordinance,  subject  to  such  conditions  and 
qualifications  as  the  board  of  supervisors  may  impose."   Charter 
Section  8.420.   (It  should  be  noted  that  dependents  of  citv  and 
county  employees  do  not  participate  as  "members"  in  Health 
Service  System  benefits.   They  are  separately  provided  for  in 
Charter  Section  8.425,  discussed  below.) 

The  Health  Service  Board,  with  the  approval  of  the  Board  of 
Supervisors,  adopts  plans  for  rendering  medical  care  to  members 
of  the  System,  for  the  indemnification  of  the  cost  of  said  care, 
or  for  obtaining  and  carrying  insurance  against  said  costs  or  for 
such  care.   Charter  Section  8.422. 

Charter  Section  8.425  provides,  in  relevant  part. 

Each  plan  may  make  provision  for  the 
participation  in  the  benefits  of  the  system  by  the 
dependents  of  members,  retired  city  and  county 
employees,  temporary  city  and  county  employees,  such 
other  dependents  of  deceased  and  retired  city  and 
county  employees  as  the  board  of  supervisors  mav 
authorize  by  ordinance,   *   *   *   [Emphasis 
added. ]1 


1  When  the  Health  Service  System  was  first  established 
by  charter  amendment  in  1937,  the  Health  Service  Board  was  made 
responsible,  inter  alia,  for  making  provision  for  participation 
in  the  benefits  of  the  System  by  the  "families"  of  members, 
retired  municipal  employees  and  temporary  municipal  employees. 
When  Charter  Section  172.1  was  amended  in  1940  to  provide  that 
the  rulings  of  the  Health  Service  Board  might  be  appealed  to  the 
retirement  board,  the  reference  to  "families"  was  changed  to 
"dependents"  and  the  latter  term  has  been  retained  through  the 
present  time. 
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To  summarize,  the  Board  of  Supervisors  is  empowered  to 
authorize  health  service  plans  to  make  provision  for 
participation  in  the  benefits  of  the  System  by  dependents  of 
"deceased  and  retired  city  and  county  employees."   Otherwise,  the 
Health  Service  Board  is  vested  by  the  Charter  with  the  exclusive 
power  and  duty  to  administer  the  System,  including  the  adootion 
of  health  plans,  which  plans  may  make  provision  for  the 
participation  in  the  benefits  of  the  System  by  the  dependents  of 
members.   That  power  necessarily  includes  the  power  to  interpret 
and  give  meaning  to  the  term  "dependent"  as  it  is  used  in  the  San 
Francisco  Charter. 

In  exercising  that  power  under  the  Charter,  the  Health 
Service  Board  has  promulgated  regulations  covering  the 
eligibility  of  dependents,  thereby  defining  and  giving  meaning  to 
the  term  "dependent"  as  used  in  the  Charter.   Part  TI,  Section  ^ 
(Dependents) ,  of  the  Rules  and  Regulations  of  the  Health  Service 
System,  provides,  in  relevant  part,  as  follows: 

Dependents  of  a  member  shall  be  eligible  for 
coverage  subject  to  the  following  conditions  and 
limitations: 

1  -  ELIGIBILITY 

a.  A  member's  spouse,  provided  such  spouse  is 
enrolled  prior  to  the  attainment  of  age  sixtv  (60) 
years;  however,  the  spouse  over  age  sixty  (60)  years 
of  a  newly  hired  employee  is  eligible.   A  spouse 
from  whom  the  member  has  been  granted  a  dissolution 
of  marriage,  or  from  whom  he  is  legally  separated, 
shall  not  be  eligible. 

b.  Unmarried  children  of  the  member  from  birth  to 
nineteen  (19)  years. 

c.  Adult  dependents  of  the  member,  who  shall 
include  the  following: 

(1)  Children  between  the  ages  of  nineteen  (19)  and 
twenty-five  (25)  years  of  age  who  are  not  married 
and  (2)  who  are  totally  dependent  upon  the  member 
for  support.   Payment  of  claims  for  benefits  for  or 
on  behalf  of  an  adult  dependent  shall  be  made  only 
upon  verification  of  such  dependent's  eligibility 
for  coverage  at  the  time  services  were  rendered  to 
such  dependent. 
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d.   For  the  purpose  of  (b)  and  (c)  above,  children 
shall  include: 

(1)  Natural  child  of  the  member  (2)  step-child  (3) 
legally  adopted  child  (4)  child  under  legal 
guardianship  and  (5)  foster  children  of  the  member 
who  are  dependent  upon  the  member  for  support  and 
live  with  the  member  in  a  regular  parent-child 
relationship.   Dependents  must  come  within  the 
definition  of  a  dependent  as  outlined  in  the 
Internal  Revenue  Service  Act  of  the  United  'itates. 
With  the  exception  of  a  lawful  spouse,  no  other 
dependent  may  be  covered. 

(e)  Children  who  are  incapable  of  self-support 
because  of  a  physical  or  mental  incapacity  that 
existed  prior  to  the  child's  nineteenth  (19) 
birthday  may  be  continued  as  a  dependent  in  this 
System,  as  long  as  the  child  remains  so 
incapacitated,  by  the  filing  of  acceptable  medical 
evidence  with  the  Board  at  least  sixty  (60)  davs 
prior  to  the  attainment  of  age  nineteen  (19) . 
Dependents  in  this  status  added  after  age  nineteen 
(19)  may  continue  coverage  up  to  the  age  of 
twenty-five  (25)  years  if  they  qualify  under 
provisions  1-c  above. 

(f)  In  the  event  the  member  has  been  granted  a 
dissolution  of  marriage,  is  divorced  or  legallv 
separated,  coverage  for  his  dependent  children  shall 
continue  as  long  as  they  are  otherwise  eligible. 

(g)  The  System  may  require  proof  of  dependent 
coverage  at  any  time. 

Under  the  Rules  and  Regulations  of  the  Health  Service  Svstem,  < 
"dependent"  has  been  defined  as  either  a  lawful  soouse  of  a 
member  of  the  Health  Service  System  or  other  dependent  of  the 
member.   "Dependents"  include  the  enumerated  categories  o^ 
individuals  provided  that  these  individuals  also  qualifv  under 
the  Internal  Revenue  Service  Act  as  dependents. 
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Because  the  Charter  vests  exclusive  responsibility  in 
the  Health  Service  Board  for  administration  of  the  System, 
including  admission  to  the  System  of  those  made  members  by  the 
Charter  and  participation  in  health  plans  by  dependents  of 
members,  the  Board  of  Supervisors  lacks  the  power  to  determine  bv 
ordinance  who  are  dependents  of  members.   Particioation  in  health 
plans  by  domestic  partners  of  employees  on  the  basis  of 
dependency  is  subject  to  the  exclusive  jurisdiction  and  control 
of  the  Health  Service  Board.   The  Board  of  Supervisors  may  not 
effect  such  a  change  by  ordinance. 

The  Board  of  Supervisors  is  not  empowered  to  act  where, 
as  in  this  instance,  a  right  or  power  is  vested  by  the  Charter  in 
another  official,  board  or  commission.   Charter  Section  2.101. 
Charter  Section  3.681  empowers  and  direct  the  Health  Service 
Board  to  make  rules  and  regulations  for  admission  to  the  '^vstem. 
It  is  the  further  duty  of  the  Health  Service  Board  to  adopt 
health  service  plans  (Charter  Section  8.422),  which  plans  mav 
provide  for  participation  by  dependents  (Charter  Section  8.425). 

Charter  Section  8.422  provides  that  the  Board  of 
Supervisors  shall  approve  the  adoption  of  anv  plan  by  the  Health 
Service  Board.   However  the  Board  has  only  the  power  of  approval 
or  disapproval.   Section  8.425  does  give  the  Board  of  Supervisors 
broader  power  and  control  over  the  designation  of  deoendents  o*^ 
deceased  and  retired  City  and  County  employees.   Tt  provides  in 
relevant  part  "...   each  plan  may  make  provision  for  the 
participation  in  benefits  of  the  system  by   ...   such  other 
dependents  of  deceased  and  retired  city  and  county  emolovees  as 
the  board  of  supervisors  may  authorize  by  ordinance".   T'herefore, 
as  to  retired  and  deceased  employees,  the  Board  of  Supervisors 
may  by  ordinance  direct  the  Health  Service  Board  to  include 
within  the  scope  of  health  plans  such  dependents  as  the  Board  of 
Supervisors  designates. 

In  the  proposed  ordinance,  dependency  is  not  a  criterion 
of  a  domestic  partnership.   A  domestic  partner,  while  sharing  the 
common  necessaries  of  life,  may  or  may  not  be  dependent  upon  his 
or  her  partner.   Nor  is  dependency  a  criterion  of  marriage.   A 
person  may  or  may  not  be  dependent  upon  his  or  her  spouse. 
However,  the  regulations  of  the  Health  Service  System  include  all 
spouses  as  dependents  of  members.   Hence,  if  adopted,  this 
ordinance  would  require  the  Health  Service  Board  conclusivelv  to 
presume  that  domestic  partners  of  retired  or  deceased  members 
members  are  dependent  upon  those  members. ^ 
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In  City  and  County  of  San  Francisco  v.  Coooer  (l<)75)  l^ 
Cal.3d  898,  923-924,  120  Cal.Rptr.  707,  534  P . 2d  403,  the  state 
supreme  court  held  invalid  that  portion  of  an  ordinance  in  which 
the  Board  of  Supervisors  of  the  City  and  County  of  San  Francisco 
purported  to  establish  a  city-financed  dental  plan.   Noting  that 
the  Health  Service  Board  was  empowered  in  the  first  instance  to 
adopt  health  service  plans,  while  the  Board  of  Supervisors  was 
empowered  only  to  approve  or  to  disapprove  the  plans  presented, 
the  court  concluded  that  the  Supervisors  may  not  enter  "into  a 
field  which  the  charter  appears  clearly  to  have  delegated  to  the 
city  health  service  board."   Cooper ,  supra,  13  Cal.3d  at  Q24. 


2  This  office  does  not  address  and  therefore  offer  no  ooinion 
as  to  the  Health  Service  System's  definition  of  dependents  which 
includes  spouses  but  which  would  not  include  domestic  partners. 
That  is  a  matter  which  lies  within  the  sound  discretion  of  the 
Health  Service  Board. 
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CONCLUSION 

The  Charter  of  the  City  and  County  of  San  Francisco 
vests  the  Health  Service  Board  with  the  authority  to  determine 
who  shall  participate  as  "dependents"  of  employees  in  Health 
Service  System  benefits.   The  Board  of  Supervisors  may  not  make 
that  same  determination  by  ordinance  nor  may  the  Board  o^ 
Supervisors  by  ordinance  compel  the  Health  Service  Board  to 
include  domestic  partners  within  the  definition  of  dependents  of 
employees  who  may  participate  in  health  plans. 

The  Board  of  Supervisors  may  require  that  the  health 
plans  include  domestic  partners  of  deceased  or  retired  emoloyees 
on  the  same  terms  and  conditions  as  spouses  of  deceased  and 
retired  employees  are  included. 

Requests  for  inclusion  of  domestic  partners  of  city 
employees  within  the  category  of  dependents  must  be  addressed  to 
and  are  subject  to  the  exclusive  jurisdiction  of  the  Health 
Service  Board. 
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OUESTIONS  PRESEN'^E'^ 


HOV  ^  0  1982 

SAN  »\rtAfl01»«O 


1.   In  the  event  the  City  and  County  of  San  ^rancif^co 
appropriates  to  the  San  Francisco  Unified  School  district 
(hereinafter  "SFUSD")  monies  to  oav  for  retroactive  waq«»c, 
1978/79,  and  to  pay  for  various  deferred  maintenance  item<=,  v.'ili 
state  contributions  to  the  SFUSD  be  reduced  bv  the  sam**  amount  or 
by  some  percentage  thereof? 


2.   Does  the 
Cal.3d  584,  96  Cal 
I" )  and  Serrano  v. 
345,  557  P. 2d  929 
redistribution  of 


rule  set  down  in  Serrano  v.  ^r^'est  n  o7i  )  5 

RDtr.  601,  487  P. 2d  1241  (hereinafter   

Priest  (1976)  18  Cal. Id  728,  1?S  ^aL^otr 


-•er  rano 


(hereinafter  "Serrano  II")  reauire  a 

qirnQo  from 


monies  transferred  to  the  S^ncn  from  the  ^itv 
and  County  of  San  Francisco  to  other  school  districts  so  as  to 
equalize  expenditures  per  ouoil  throughout  the  state? 

CONCURS  TONS 

1.  No.   Under  the  California  Education  ^o'^f»  the  moni«»s 
will  not  result  in  a  reduction  of  state  contr  i '-'Utions  to  tHe 
SFUSD  so  long  as  the  monies  do  not  come  from  limited,  enumerated 
categor  ies. 

2.  No.    The  Serrano  v.  Priest  decisions  souaht  to  offset 
the  disparity  in  expenditures  oer  puoil  throuq>>out  thp  sta^e  that 
resulted  from  a  difference  in  school  district  waTth,  de'^ine'^  in 
terms  of  the  relationship  between  the  aaareqate  valup  of  oronertv 
and  the  number  of  pupils  in  a  district,   "^his  one-time 
contribution,  not  required  or  contemplated  bv  law  and  not 
wealth-related,  would  not  be  subiect  to  redistribution  under 
Serrano. 
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INTRODUCE' I  ON 

On  October  7,  1982,  vou  wrote  this  office  seekino  a'lvice 
regarding  two  proposed  items  for  suoplementaT  aonroor iat ion.   One 
proposes  to  transfer  <;958,575  to  the  SFU<;o  to  enable  it  to  oav 
wage  increases  to  non-certificated  (claR';if  ied)  personnel  of    the 
SFUSD  for  the  fiscal  vear  1978/79.   The  wage  incrpa'=;es  har]   been 
withheld  until  recent  settlement  of  a  series  of  case?  challenaina 
the  emergency  proclamation  of  the  Board  of  '^unervi  snr s  pur«;Man^ 
to  which  City  employees  were  onlv  paid  seven  of  their  twplv«> 
months  pay  increase  for  fiscal  year  1978/79.   Since  waa^s  of 
classified  employees  of  the  district  are  set  oursuant  to 
provisions  of  the  San  ^rancisco  Charter,  the  ♦'re^ze  on  ''itv 
employee  wages  affected  classified  emolovees  of  the  di<?trlct  as 
well.   The  second  item  calls  for  an  aooroor  iation  of  •?■?  ,1  o7 ,  ss«; 
to  be  used  for  deferred  maintainance  of  the  Sfnsri's  pronerti«»s. 

A  response  to  this  question  requires  seoara^-e  ana^vses  o^ 
(1)  the  provisions  of  state  law  governing  the  setting  of  state 
contributions  to  local  education,  and  (2)  the  decisions  in 
Serrano  v.  Priest  which  hold  that  equal  orotection  of  the  ■<  aws  is 
denied  to  students  in  relatively  poor  districts  when  the  amoMn*- 
of  resources  available  to  education  is  deoendent  uoon  the  va^ue 
of  the  prooertv  in  the  district. 

ANAT.YSTS 

Initially,  it  is  imoortant  to  distinguish  between  th«» 
County  Superintendent  of  Schools  and  the  S'^'TJSn.  ^nt>^   thp  ^ountv 
Superintendent  and  the  SFUSD  receive  contributions  fri~«m  the 
state.   The  amount  of  monev  that  the  State  Sun^r  i  ntend^nt  o*" 
Public  Instruction  shall  aooortion  to  Countv  Suneri ntendents  of 
Schools  is  governed  by  Education  Code  Sectio"  2SS8.   ^hat  Section 
sets  forth  the  formula  bv  which  the  State  Super  inten'^ent  o*' 
Public  Instruction  determines  the  basic  funding  Ipve"*  for  ai  "• 
County  Superintendents  of  Schools.   Subdivision  (b)'"')  dir'»r«-s 
that  the  funding  level  shall  be  reduced  bv  "district 
contributions  pursuant  to  Section  S2:^?l  for  th"  fiscal  var,  a"'^ 
other  applicable  local  contributions  and  revenue's."   fFmnha'^'s 
added.]   While  the  emphasized  language  has  never  b*»en  c^nsfu'^'' , 
it  could  be  interpreted  to  authorize  the  reduction  of  sta»:e 
contributions  to  the  County  Suoer  intend<»nt  of  Srhoolc  in  direct 
proportion  to  the  aporopr  iation  contemolatf^d  here.   ^c  will  he 
seen  below,  a  more  persuasive  case  can  be  niade  aaainst  anv 
reduction  of  state  contributions  in  the  event  the  ^itv 
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appropriates  monies  to  the  SFUSD  rather  than  to  the  '"oll^^v 
Superintendent.   Therefore  we  suggest  that  anv  aonroor i ation  be 
framed  in  terms  of  an  appropriation  of  monies  to  the  ccnc;n  rather 
than  to  the  County  Superintendent  of  Schools. 

Section  42238  of  the  Education  Code  reouires  the  ^ountv 
Superintendent  to  determine  the  basic  fundinq  le^eT ,  or  revenue 
limit,  for  each  school  district  within  the  countv.   'Section 
42238,  subdivision  (1)  then  provides: 

The  Superintendent  of  Public  Instruction  shall 
apportion  to  e^ch  school  district  in  the  ]<^«?0-Ri 
fiscal  year  and  in  each  fiscal  vear  thereafter,  the 
amount  determined  in  this  section  [the  revenue 
limit]  less  the  sum  of: 

1.  The  district's  prooertv  tax  revenue  received 
pursuant  to  Chapter  6  (commencing  with  Section  oS) 
of  Part  0.5  of  the  Revenue  and  Taxation  '^odp. 

2.  The  amount,  if  anv,  received  pursuant  to  ^art 
18.5  (commencing  with  Section  38101)  of  the  Revenue 
and  Taxation  Code. 

3.  The  amount,  if  any,  received  oursuant  to  ^haoter 
3  (commencing  with  Section  l'J140)  of  the  Government 
Code . 

4.  Prior  vear  taxes  and  taxes  on  the  unsecur*»d  roil. 

5.  Fifty  percent  of  the  amount  received  oursuant  to 
Section  41603. 

6.  The  amount  of  motor  vehicle  license  fees 
distributed  pursuant  to  Section  1100*^.4  of  t*ie 
Revenue  and  Taxation  Code. 

If  the  monies  transferred  to  the  '^'^"Sn  hv  wa"  o'  a 
supplemental  aporoor  iation  of  the  Board  fail  un'^er  one  of  the 
enumerated  categories,  then  that  sum  must  be  subtrac^red  ♦'rom  tho 
revenue  limit  of  the  local  district.   Hence  the  amount  ^^    st^»-o 
subvention  available  to  the  district  is  reduced.   if  the  moni*»s 
do  not  fall  under  one  of  the  enumerated  cateaories,  th^n  no 
adjustment  is  made  to  the  state  aoDortionment .   it  is  th*»''pfore 
important  to  identify  exactlv  what  are  the  above  enum'»ra'-'»'^ 
items.   That  analysis  ensues. 
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1.   District  Property  Taxes  Receive'1  Pursuant 

to  Chapter  6  (Comiiencinq  with  Section  ^5)    of  Part  0.*^ 

of  the  Revenue  anri  Taxation  ^o-ie 

Revenue  and  Taxation  Code  (hereinafter  "Rev.  &  ""ax.  rode") 
Sections  95  et  seq.  were  adopted  bv  the  state  legislature 
pursuant  to  Article  XIITA,  Section  1,  subdivis^'on  (a),  of  the 
California  Constitution  which  provides: 

T'he  maximuTTi  amount  of  any  ad  valorem  tax  on  re^'' 
property  shall  not  exceed  one  percent  (1»)  of  «-he 
full  cash  value  of  such  prooertv.   "^he  one 
percent  (1%)  tax  to  be  collected  bv  the  countv 
and  apportioned  according  to  law  to  the  di«;trictP 
within  the  counties.   f^mohasis  added. 1 

Initially,  Rev.  &  '^ax.  Code  Sections  95  et  sea,  souoh*-  to  *>nsure 
that  the  various  districts  within  the  Citv  and  ^ountv  of  San 
Francisco,  including  the  SFUSO,  receive  the  sa*^*^  oronortinn  of 
property  taxes  collected  within  the  1%  limit  o^  Article  X■^TT^  as 
they  received  of  prooertv  taxes  collected  before  Artirio  xttta 
was  approved.   However,  subsequent  amendment  of  these  measures 
has  actually  resulted  in  a  lesser  orooortion  of  prooertv  tax 
support  for  school  districts. 

2.  The  Amount,  If  Any,  Received  Pursuant  to  ^art  19."^ 

(Commencing  with  Section  3R101)  of  the 
Revenue  and  "taxation  ^ode 

Part  18.5,  commencing  with  Section  3«lhl  of  thp  Pev.  &  "^av, 
Code,  provides  for  the  Timber  Yield  Tax.   The  ^itv  and  '"ountv  of 
San  Francisco  has  no  timber  lands  and  receives  no  Droceed*^  froTB 
the  Timber  Yield  Tax. 

3.  The  Amount,  If  Any,  Received  Pursuant  to  '"haoter  3 

(Commencing  with  Section  16140) 
of  the  Government  ^ode 

Chanter  3,  commencing  with  Section  16140  of  the  '",overnm*»nt 
Code,  is  intended  to  provide  renlacement  revenues  to  locat 
governments  by  reason  of  reduction  of  the  prooertv  t?»y  on  onon 
space  lands.   See  Section  161^1. 
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4 .   Prior  Year  Taxes  and  Taxes  on  the  .Insecure^^  RqT  1 

The  language  in  this  section  is  unclear.   '^v  u=;o  o*"  the 
terms  "prior  year  taxes"  it  is  not  apparent  whether  the 
legislature  intended  to  refer  to  oropertv  taxes  alone  or  to  all 
kinds  of  taxes.   Further,  assuming  the  leqislatur«»  intender?  to 
refer  only  to  property  taxes,  it  is  not  clear  whether  the 
legislature  intended  that  all  property  taxes  from  prior  vearr; 
transferred  to  the  SFnSD  be  used  to  reduce  the  aTionnt  of  st?»t*> 
subvention,  or  only  that  portion  which  must  be  allocate'^  to  th-:* 
school  district  as  its  share  of  post  ^rticle  Xttt^v  prooert-v  tax 
revenues. 

This  section  is  designed  to  ensure  that  prooertv  tax«»s 
collected  in  one  year  but  distributed  in  another  v<=ar  be  treat«»d 
in  the  same  manner  as  propertv  taxes  distributed  in  ^he  vear  o^ 
collection.   To  the  extent  that  the  countv  is  required  bv  state 
law  to  distribute  property  tax  monies  to  school  districts,  the 
sum  in  question  must  be  deemed  to  reduce  the  district's  aid  from 
the  state.   The  money  in  this  category  can  become  availabT«» 
either  because  property  taxes  were  impounded  in  t>^e  v^ar  o*^ 
collection  or  because  property  tax  receipts  exceeded  estimates. 
Hence,  in  the  subsequent  year  the  county  is  required  to 
distribute  the  same  percentage  of  the  excess  or  impounded 
property  taxes  as  it  was  required  to  transmit  to  the  school 
district  of  the  basic  property  taxes. 

This  conclusion  is  supported  bv  the  administrative 
construction  of  the  State  Department  of  Fducation.   Tn  ifs  worV 
sheet  interpreting  Education  Code  Section  42?'^8,  called  »:i'>,  it 
refers  to  "property  taxes  and  miscellaneous  fun'^s". 

Further,  the  language  of  subsection  four  grouos  toaether 
"prior  year  taxes"  and  "taxes  on  the  unsecured  rol  ] " .   '^axec  on 
the  unsecured  roll  are  always  collected  in  the  vear  fo^lowina 
their  assessment.   Further,  taxes  on  the  unsecured  nrooertv  tax 
rolls  are  the  companion  to  and  counterpart  of  r^al  es«-a*-e  taxe*;. 
Under  the  doctrine  of  noscitur  a  sociis,  the  mean^m  of  dou^^'-fu"' 
words  may  be  determined  by  reference  to  their  association  wi ^h 
other  words  and  phrases.   Neal  v.  Clark  n877)  ns  M.«;.  to-i,  ?/) 
L.Sd.  586;  Ex  parte  Marquez  (193=^)  3  ''al.2d  *;?S,  4S  ^  .-^^    i-n. 

Hence  it  must  be  concluded  that  orior  vear's  taye^^  meane 
property  taxes  and  only  refers  to  that  portion  of  proportv  taxes 
that  must  be  distributed  to  the  district  pursuant  to  Article 
XIIIA  apportioning  formulae. 
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5.  Fifty  Percent  of  the  Amount  ^eceivofl 
Pursuant  to  Section  41603  of  the  ^iucatinn  rp^^ 

Section  41603  of  the  Education  Code  orovides: 

The  amounts  computed  as  allowable  to  anv 
school  district  for  state  equalization  ai-^  shall 
be  reduced  by  fifty  percent  (50%)  of 
miscellaneous  funds,  as  defined  in  Section 
41604.   In  no  event  shall  the  reduction  excer»^ 
the  total  amount  allowable  as  equalization  aid  to 
the  school  district  for  the  fiscal  year,   ^nr 
such  purposes,  miscellaneous  funds,  as  defin«>'^  in 
Section  41604,  received  by  a  unified  school 
district,  shall  be  allocated  to  the  kinderqarten 
and  elementary,  and  hiqh  school  qrades, 
respectively,  on  the  basis  of  the  orooortion  o*" 
the  district's  total  average  dailv  attendance  in 
each  such  grade  level,  and  the  provisions  o* 
Section  41600  shall  be  applicable. 

Should  the  amount  of  miscellaneous  fun-ic,  gq 
defined  in  Section  41604,  actually  received  h^^  a 
school  district  for  anv  fiscal  vear  be  more  or 
less  than  that  reported  to  the  Superintendent  o^ 
Public  Instruction,  the  Suner intendent  of  Public 
Instruction  shall  during  the  fiscal  v^ar  next 
succeeding  withhold  from  or  add  to  the 
apportionment  made  to  the  district  from  the  state 
School  Fund  the  amount  of  the  excess  or 
deficiency  in  the  aooort ionment  of  statp 
equalization  aid  from  the  State  School  ^uni^    for 
the  precedina  vear,  if  the  amount  of  th**  exc*»ss 
or  deficiency  in  such  apportionment  was  one 
hundred  dollars  ($100)  or  more. 

In  interpreting  Section  41603,  Section  41604  must  be  consu1t'»d, 
That  Section  defines  "miscellaneous  funds"  as  follows: 


n> 


'-liscellaneous  funds"  as  used  in  'Section  4160"^ 
means  the  amount  the  county  suoer  inten'^ent  of 
schools  has  determined  and  reoorted  to  th** 
Superintendent  of  Public  Instruction,  in 
accordance  with  regulations  the  Suoer intendent  of 
Public  Instruction  is  herebv  authorized  to  adont , 
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that  the  district  has  receive^l  and  which  has  been 
deposited  to  the  credit  of  the  general  ♦^und  of 
the  district  for  a  fiscal  year  on  account  of 
in-lieu  taxes  or  incoiie  froni  bonuses  or 
royalties.   Federal  forest  reserve  ♦'unds,  ootash 
and  potassiuTi  royalties  received  oursuant  to 
United  States  federal  mineral  deoosits,  and  motor 
vehicle  license  fees  distributed  oursuant  to 
Section  11003.4  of  the  Revenue  and  Taxation  <^o'1e 
received  by  a  district  shall  not  be  considered 
miscellaneous  funds  as  defined  by  this  section. 

Basically  this  Section  defines  as  "miscellaneous  funds,"  i  nconi*! 
from  in-lieu  taxes  such  as  Dossessorv  interest  taxes. 

6.   "^he  Amount  of  Motor  Vehicle  License  "^axes 
Distributed  Pursuant  to  Section  11003.4  o^  the 
Revenue  and  'taxation  '^ode 

The  meaning  of  this  provision  soeaks  for  itself. 

Accordinqlv,  you  are  advised  that  so  lona  as  the 
supplemental  aporopr  iat  ion  to  the  district  dops  not  inclu'^e 
revenues  which  fall  under  any  of  the  above  enumerated  cateaorioc;^ 
the  State  Department  of  Education  will  not  reduce  its 
contributions  to  the  SFUSn,  therebv  redistr ibut ina  San  Francisro 
money  throughout  the  State  of  California. 

There  is  no  clear  wav  to  identify  the  sources  of  th^ 
surplus  from  which  this  supplemental  aooropr  iat  ion  wi\^    h<»  ma'^e 
because  much  of  the  surplus  has  been  carried  forward  from 
previous  years  or  can  be  attributed  to  int^^rest  earned  on  ^'un'^'^ 
held  bv  the  City.   In  order  to  allav  anv  oossihilitv  that  the 
appropriation  be  deemed  to  fall  under  one  of  th«=  ca'-onor  ios 
enumerated,  vou  should  soecify  some  source  such  as  suro^'us 
transferred  to  the  general  fund  from  (^itv-owned  utilities,  with 
regard  to  which  it  is  absolutelv  certain  that  none  of  the  monies 
come  within  the  enumerated  categories. 

There  is  a  separate  question  raised  bv  this  aonroor  iat  ir»n . 
In  Serrano  I  ,  the  court  held  that  ".  .  .  the  di«;tinctive  an'^ 
priceless  function  of  education  in  our  society  warrants,  indeed 
compels,  our  treating  it  as  a  '  f  undamonta""  interest'."  ^   '"a''.''d 
608-609. 
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Further  the  court  held  that  the  state  schenie  0*=  law<^  which 
relied  on  local  property  taxes  as  the  primarv  source  of    ^uiriinq 
for  public  education  "...  discriminates  on  the  basis  of  th*> 
wealth  of  a  district  and  its  residents."   Id. ,  60^.   The  court 
based  its  conclusion  on  the  qreat  disoaritv  between  the  amount 
per  student  spent  by  school  districts. 

Serrano  demanded  no  redistribution  of  monies  a"!  readv 
spent.   It  merely  sought  and  obtained  a  declaration  that  the 
existing  scheme  of  laws  violated  equal  orotection  of  the  laws. 
The  underlying  rationale  of  Serrano  was  the  weal  th-relat*"^ 
(wealth  being  measured  in  terms  of  the  assessed  value  o^ 
property)  disparity  in  expenditure  per  Duoil. 

For  the  reasons  and  within  the  parameters  set  forth  a'^ove, 
there  is  no  reason  to  fear  that  the  supplemental  aooronr ia'-ion  is 
unlawful  or  will  result  in  an  downward  adiustment  of  state 
contributions  to  the  SFUSD. 


You  are  so  advised 


^esoectfulTv  subm.itted, 
Deputv  ^itv  Attornev 


Legal  Assistant 


APPROVED: 


/- 

GEORGE  AGgOST    [ 
City  Attorney 
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GEORGE  AGNOST 

aVf  HALL 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


November    24,    1^82 


^' 


OPINION   NO.    82    -    60 


uOvUME(>JTS  DEPT. 
NOV  '^  ti  1982 

SAN  FRANCISCO 
PdHI  1^  '  IRRAPV 


SUBJECT: 


REQUESTED  BY: 


PREPARED  BY; 


Membership  of  Members  of  the  Board  of  the 
San  Francisco  Community  College  District  in 
Health  Service  System 

REGINALD  Y.  ALEXANDER 
Vice  Chancellor,  SFCCD 

THOMAS  A.  TOOMEY,  JR. 
Chief  Deputy  City  Attorney 


the 


QUESTION  PRESENTED 

Are  members  of  the  Board  of  the  San  Francisco  Communitv 
College  District  allowed  to  become  members  of  the  Health  Service 
System  as  a  result  of  the  November  1930  amendment  to  Charter 
Section  8.420? 


Yes. 


CONCLUSION 


ANALYSIS 

Charter  Section  8.420  concerns  the  establishment  of  and 
membership  in  the  Health  Service  System.   Prior  to  the  1<»80 
amendment  the  Section  read  in  part  as  follows: 

"...  The  members  of  the  system  shall  consist  o*" 
all  employees,  which  shall  include  officers  of 
the  city  and  county,  of  the  San  Francisco  Unified 
School  District,  and  of  the  Parking  Authoritv  of 
the  City  and  County  of  San  Francisco  who  are 
members  of  the  retirement  system." 

In  City  Attorney  Opinion  No.  81-30  dated  Mav  18,  lORl ,  It 
was  pointed  out  that  under  this  language  members  of  boards  and 
commissions  were  not  members  of  the  Retirement  Svstem  and 
therefore  were  not  members  of  the  Health  Service  Svstem. 


Section 
follows: 


8.420  was  amended  in  November  1980  to  read  as 
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"...  The  members  of  the  system  shall  consist  of 
all  permanent  employees,  which  shall  include 
officers  of  the  city  and  county,  of  the  "^an 
Francisco  Unified  School  District,  and  of  the 
Parking  Authority  of  the  City  and  County  of  San 
Francisco  and,  such  other  employees  as  mav  be 
determined  by  ordinance,  subiect  to  such 
conditions  and  qualifications  as  the  board  of 
supervisors  may  impose." 

Based  upon  this  amendment  it  was  concluded  in  city 
Attorney's  Opinion  No.  81-13  that  Charter  Section  8.420  as  now 
phrased  includes  all  officers  of  the  City  and  ''ounty.   Opinion 
No.  81-13  concluded  that  members  of  the  Board  of  Suoervisors  were 
entitled  to  memberships  in  the  Health  Service  System  and  Ooinion 
No.  81-30  concluded  that  members  of  the  Board  of  Education  o^  the 
San  Francisco  Unified  School  District  were  also  entitled  to 
membership  in  the  Health  Service  System. 

In  1972  by  Charter  amendment  the  management  and  control  of 
the  Community  College  District  was  transferred  from  the  San 
Francisco  Unified  School  District  Board  to  the  newly  created  ''an 
Francisco  Community  College  District  Board.   The  effect  o^  the 
1972  Charter  amendment  was  to  create  a  new  Board  to  perform  the 
duties  theretofore  performed  by  the  San  Francisco  Uni^'i^'d  School 
District  Board.   It  therefore  follows  that  the  members  o^  the 
Community  College  Board  are  officers  of  the  City  to  the  same 
extent  as  the  Unified  School  District  Board  members. 

Based  upon  the  reasoning  contained  in  Citv  Attornev's 
Opinion  Nos.  81-13  and  81-30,  you  are  advise'^  that  members  of  the 
San  Francisco  Community  College  Board  are  entitled  to  membership 
in  the  Health  Service  System. 

Respectfully  submitted, 
GEORG'=:  AGNOST,  Citv  Attornev 


THOMAS  A.  TOOMEY,  TR.   ''  '' 
Chief  Deputy  Citv  Attornev 


Approved: 


City  Attorney  ^ 
TT:mt 


Cify  and  County  of  San  Francisco: 


G*org*  Agnost, 
City  Attorney 


SUBJECT; 


December  3,  1992 


^  OPINION  82  -  61 


Lease  of  City  Property  for 
Development  of  Office  Roace 


Office  of  City  Attorney 


'^^w  JMENTS  DEPT. 
DEC  8     1982 

SAN   FRANCISCO 


REQUESTED   BY: 


Mayor's  Office    (request   'iatefl   9/17/8?^ 


PREPARED  BY: 


Burk  E.  Delventhal 
Thomas  J.  Owen 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1)  May  the  City  and  County  of  San  Francisco  leas<»  out 
public  property  to  private  parties  in  order  to  acquire  an  office 
building  for  City  departments? 

2)  Must  said  leases  be  put  out  to  comoetitive  bi-^dinq? 

ANSWER 

1)  Yes. 

2)  No. 

ANALYSIS 

This  office  has  been  requested  to  oreoare  an  opinion  as 
to  whether  the  City  may  enter  into  a  qround  lease  wherebv  cert^^^n 
City  properties  in  the  Civic  Center  area  would  he  l^as^d  out  to  a 
private  developer  who  would  construct  an  office  buil'^inq  on  them 
according  to  the  City's  specifications.   The  orivate  develnn^r 
would  have  the  right  to  occupy  the  building  durina  the  term  of 
the  lease  or  to  rent  out  all  or  some  of  it  to  other  narties, 
including  possibly  the  City.   At  the  end  of  the  lease,  the  Citv 
would  own  the  building. 


M)  S58-3315 


Room  206  Oty  Hall 
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Cify  and  County  of  San  Francisco: 


C*org*  Agnott, 
City  Attorney 


SUBJECT: 


December  3,  198  2 


^  OPINION  82  -  61 


Lease  of  City  Property  for 
Development  of  Office  Space 


Office  of  City  Attorney 


'^w  JMENTS  DEPT, 

DEC  8     1982 

SAN  FRANCiSCO 

PII.M    r^     -    IPRARV 


REQUESTED   BY; 


Mayor's  Office  (request  dated  q/17/8?> 


PREPARED  BY: 


Burk  E.  Delventhal 
Thomas  J .  Owen 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1)  May  the  City  and  County  of  San  Francisco  lease  out 
public  property  to  private  parties  in  order  to  acquire  an  office 
building  for  City  departments? 

2)  Must  said  leases  be  put  out  to  comoetitive  bi-^dinq? 

ANSWER 

1)  Yes. 

2)  No. 

ANALYSIS 

This  office  has  been  requested  to  oreoare  an  opinion  as 
to  whether  the  City  may  enter  into  a  ground  lease  wherebv  certain 
City  properties  in  the  Civic  Center  area  would  be  leased  out  to  a 
private  developer  who  would  construct  an  office  buil'^inq  on  them 
according  to  the  City's  specifications.   The  private  develon<»r 
would  have  the  right  to  occupy  the  building  durina  the  term  of 
the  lease  or  to  rent  out  all  or  some  of  it  to  other  parties, 
including  possibly  the  City.   At  the  end  of  the  lease,  the  Citv 
would  own  the  building. 
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Room  206  Oty  Hall 


Son  Francisco  94103 
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In  addition,  this  office  has  been  asked  to  advise 
whether  such  lease  agreements  must  be  awarded  on  the  basis  of 
competitive  public  bids. 

Authority  to  lease 

The  broad  power  of  a  city  to  purchase,  receive,  hold, 
and  enjoy  real  and  personal  property  embraces  the  Dower  to  lease 
it.   San  Francisco  v.  Boyle  (1925)  19S  Cal.  426,  432-4^3.   This 
is  true  whether  the  City  acts  as  lessor  (landlord)  or  lessee 
(tenant).   Section  1.101  of  the  San  Francisco  Charter  provi'^es 
that  the  City  and  County  of  San  Francisco,  mav,  inter  alia  and 
"subject  to  the  restrictions  contained  in  this  chart*»r,  ourchase, 
receive,  hold  and  enjoy,  sell,  lease  and  convey  real  an''  oersonal 
property  .  .  ."  [Emphasis  added. 1   The  only  constraint  is  that 
the  public  interest  must  be  served  by  the  lease. 

The  acquisition  of  a  building  to  house  Citv  offices  is  a 
proper  municipal  activity: 

The  right  to  fit  up  a  building  for  city  or  public 
purposes,  and  provide  suitable  accommodations  for 
the  transaction  of  the  business  of  the  Citv,  is  a 
necessary  incident  to  the  administration  of  everv 
municipal  government,  without  which  it  would  be 
impossible  to  carry  out  the  objects  and  purooses 
of  the  incor Deration. 

People  ex  rel.  Menomy  v.  Harris  (1953)  4  Cal.  9,  10. 


OPINION  82  -  Gl 
Mayor's  Office  3  Dece'nhpr  ?,  IQR? 

Even  if  the  City  itself  did  not  make  use  o^  anv  of  the 
office  space  created  during  the  term  of  the  qround  lease,  the 
transaction  as  a  whole  would  still  promote  a  oroper  municipal 
purpose.  The  question  is  whether  there  is  a  fair  exchanqe  of 
value  between  the  City  and  the  developer,  i.e.,  does  the  present 
value  of  the  ground  lease  bear  a  reasonable  relationship  to  the 
present  value  of  the  City's  future  interest  in  the  completed 
building? 

The  City,  concerned  about  possible  inflation  in  the  cost 
of  office  space,  may  choose  to  protect  itself  from  that 
uncertainty  by  negotiating  a  ground  lease  on  terms  which  during 
the  early  years  produce  no  appreciable  savings  and  mav  never 
produce  such  savings,  but  give  the  City  a  long  term  fixed  lease 
rate  and  ultimate  ownership  of  the  building.   The  resultant  hedqp 
against  inflation  in  the  context  of  office  space  in  itself  is  a 
proper  public  purpose. 

Under  the  provisions  of  the  ground  lease,  the  Citv  miqht 
occupy  all  of  the  building,  only  occupv  part  of  it,  or  not  occupv 
it  at  all  during  the  duration  of  the  ground  lease.  The  Citv 
would  have  a  fee  interest  in  the  land  and  a  leasehold  interest  in 
any  office  space  it  occupied.  The  right  to  occuov  a\\  or  part  of 
the  building  conferred  on  the  develooer  by  the  around  lease  would 
be  merely  one  element  of  the  consideration  the  Citv  would  give  in 
exchange  for  the  construction  and  ultimate  acauistion  o^  an 
office  building. 

The  determinative  factor  is  that  the  lease  must  be  part 
of  a  general  scheme  for  the  conduct  of  the  Citv's  business  and 
not  primarily  intended  to  promote  the  business  success  of  a 
private  party,  although  that  might  be  an  incidental  result.   «^*»e 
Pipes  V.  Hildebrand  (1952)  110  Cal.App.2d  '^4S.   This  coir^ition 
being  met,  the  City  may  lease  out  its  real  property  to  a  Private 
developer  who  will,  in  turn,  construct  an  office  building  to  be 
occupied,  wholly  or  in  part,  by  Citv  departments  and  ultimately 
owned  by  the  City. 
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Competitive  Bid  Requirements 

Section  7.402  of  the  San  Francisco  Charter  recruires  that 
surplus  municipal  property  be  leased  out  by  the  Director  o^ 
Property  to  the  highest  responsible  bidder.   In  San  Francisco 
City  Attorney  Ooinion  No.  64-'^0,  this  office  opined  that  unused 
real  property  owned  by  the  City  may  be  leased  for  develooment  of 
moderately-priced  housing  without  the  imposition  of  public 
bidding  procedures.   In  reaching  its  conclusion,  this  office 
advised  that  the  Charter  sections  controlling  the  leasing  of 
surplus  municipal  property  through  comnetitive  biddinq  were  not 
applicable  where  the  property  was  to  be  used  in  "carrvinq  out  a 
proper  public  purpose  of  the  municioalitv."   SuroTus  oronertv  v;as 
defined  as  "property  that  is  no  longer  required  hv  anv  Citv 
department  in  the  effectuation  of  the  oublic  purooses  of  the  Citv 
government."   See  also  San  Francisco  City  Attorney  Ooinion  No. 
81-66. 

In  the  absence  of  specific  regulation,  there  is  no 
requirement  of  competitive  bidding.   City  n^   Riverside  v. 
Whit lock  (1972)  22  Cal.App.2d  863,  878.   If  the  prooosed  lease 
will  carry  out  an  appropriate  public  purpose  of  the  fitv  an'' 
County  of  San  Francisco,  the  property  is  not  "surplus"  within  the 
meaning  of  Charter  Section  7.402  and  the  Citv  may  enter  into  a 
negotiated  lease  without  complying  with  competitive  bid 
requirements . 

Charter  Section  7.402-1  requires  approval  by  ordinance 
from  the  Board  of  Supervisors  of  any  lease  in  excess  of  ten  vears 
duration  or  one  million  dollars  revenue.   Any  proposed  lease 
agreement  falling  into  either  of  those  categories  would  he 
subject  to  review  by  the  Board. ^ 


^ Said  leases,  between  the  City  and  a  for-profit  entity,  would 
also  be  exempt  from  the  voter  approval  requirements  of  Charter 
Section  7.309,  governing  lease  financinq  of  public  imnrovem^'nts 
by  the  City  and  a  "Joint  Powers  Authority,  .  .  .  or  a  non-orofit 
corporation.  .  .  ." 
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CONCLUSION 


The  City  and  County  of  San  Francisco  has  the  authority, 
both  explicitly  under  its  Charter  and  implicitly  under  its 
ability  to  acquire,  hold  and  dispose  of  prooertv,  to  lease 
property.   Entering  into  a  ground  lease  of  municioal  prooertv 
whereby  the  City  ultimately  acquires  a  building  to  house  Citv 
offices  promotes  a  legitimate  municipal  purpose,  and  therefore 
said  leases  are  not  subject  to  comoetitive  bid  requirements  under 
Charter  Section  7.402. 


Resoectfullv  submitted. 


i 


BURK'K.  DELVT^NT'HAL 
Deputy  Citv  attorney 

THOMAS  J^/pW^N  ~ 
Deoutv  Oitv  Attorney 


APPROVED; 


>i-^A.._A.x  C^Uy^->^«^/ 


GEORGE  AGNOST 
City  Attorney 
TJO:ls 
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^  Although  the  foregoinq  analysis  is  basec^  upon  the  "howe 
rule"  powers  exercised  by  the  City  under  its  Charter,  state  law 
specifically  provides  that  a  county  may,  under  certain 
conditions,  lease  its  real  property  to  a  private  partv  for  the 
construction  of  a  building  to  be  occupied  jointlv  bv  the  countv 
and  the  developer.   Government  Code  Sections  2S'^40.i  et  sea.   The 
board  of  supervisors  must  publicly  declare  its  intent  to  ent^r 
into  such  a  transaction  (Government  Code  S?554Q.P1  and  review  an 
proposals  submitted  (Government  Code  §?'i54Q.10).   However,  the 
county  is  not  required  to  award  the  lease/construction  agreement 
to  the  highest  responsible  bidder.   The  board  of  suoervisors  may 
select  "the  proposal  which  best  meets  the  needs  of  the  countv" 
and  enter  into  a  lease  incorporating  that  plan  either  as 
submitted  or  as  revised  by  the  board  (Government  Code  ^'JSSaQ.ll)  . 
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QUESTIONS  PRESENTED 


Francisco 
Women 
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'RARy 


1.   What  effect  does  the  recent  trial  court  decision  in 
Miller  V.  Miller  and  the  California  Commission  on  t*>e  St^tu*;  o^' 
Women  (Sacramento  Superior  Court  No.  264079)  have  on  the 
legislative  or  lobbyinq  activities  of  the  San  Franri«;ro 
Commission  on  the  Status  of  Women? 


2.  What  is  the  scope 
Commission  on  the  Status  of 
lobbying  activities? 


of  authoritv  of 
Women  to  enqaqe 


the  S^n  Francisco 
in  Ipqislative  or 


CONCLUSION 

1.  The  trial  court  decision  in  Miller  has  no  effect  on  the 
legislative  or  lobbying  activities  of  the  San  Francisco 
Commission  on  the  Status  of  Women. 

2.  The  scooe  of  authority  of  the  San  Francisco  Commission 
to  engage  in  legislative  or  lobbyinq  activitips  is  determine'^  bv 
construing  the  local  ordinance  establishing  the  Commission  and 
reviewing  the  body  of  law  that  has  evolved  with  resoect  to  the 
proper  expenditure  of  public  funds  bv  public  agencies  and 
officials. 

ANALYSIS 

In  Miller ,  the  trial  court  found  that  the  California 
Commission  on  the  Status  of  Women  (the  "California  Commissi' on" ) 
was  purely  an  advisory  body  with  no  authoritv  to  promote  causes, 
engage  in  lobbying  activities,  or  propose  or  comment  on  specific 


loom  20«  Oty  Hall 
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legislation.   The  court  orderef^  the  California  CoTntiission,  in 
performing  its  official  duties,  to  study  all  sides  of  a  qiven 
issue,  to  consider  opposing  viewpoints,  to  act  imnartiallv  in 
gathering  and  disseminating  information,  and  to  refrain  from 
asserting  any  particular  point  of  view  even  to  the  Leqislatur^.l 

Inasmuch  as  the  trial  court  decision  in  MjHer  was  confined 
to  an  interpretation  of  the  California  Commission's  enahlina 
statute,  we  conclude  that  that  decision  has  no  imoact  on  the 
legislative  or  lobbving  activities  of  the  San  Francisco 
Com.-nission  on  the  Status  of  Women  ("San  Francisco  Commission"). 
Rather,  the  powers  and  duties  of  the  San  Francisco  Commission  to 
engage  in  such  activities  must  be  determined  bv  constrnim  the 
local  ordinance  establishing  the  Commission  and  defining  the 
scope  of  its  powers  and  duties  and  by  reviewinq  the  bo'^v  of  law 
that  has  evolved  with  respect  to  the  prooer  exoenditure  of  oubl ic 
funds. 

The  San  Francisco  Commission  was  created  bv  Chavt^r    ??  o*^ 
the  San  Francisco  Administrative  Cc^e;  its  nowers  an''  /^nUpq  are 
set  forth  in  Section  33.4  thereof.   Section  "^3.4  exnre'=!sl" 
authorizes  the  Commission,  among  other  things,  to  (1)  hold  nublic 
hearings,  (2)  prepare  and  disseminate  educational  and 
informational  materials  oromoting  equality,  C^)  m^k'^  Tenislativo 
recommendations  to  the  Board  of  Supervisors,  (4)  recomm-^nd  the 
development  and  implementation  of  orograms  an-^  oractices  to  other 
City  and  County  agencies  to  further  equalitv  of  onoortunit", 
(5)  provide  information,  guidance  and  technical  assistance  t-^ 
other  public  agencies  and  private  organizations  enq=)qe'^  in 
activities  and  programs  inten'^ed  to  eliminate  ''iscriTni  nation 
against  women,  (6)  investigate  and  mediate  soecific  inci-^ents  o^ 
discrimination  aqainst  women,  and  (7)  preoare,  encourag-^  an-^ 
coordinate  programs  of  voluntarv  action  to  reduce  or  elrmin;^te 
existing  inequalities.   It  is  clear  from  a  reviev;  o*"  ^he 
provisions  of  Chapter  33  that  the  Board  of  Sunervisore;  inten'^**'' 
the  San  Francisco  Commission  to  take  an  active  role  in 
implementing  and  furthering  the  leqislative  obiectWe  o*"  re'^ucino 
or  eliminating  inequalitv  between  the  sexes. 

However,  although  the  San  Francisco  Commission  is  emoowered 
to  engage  in  a  wide  range  of  legislative  activities  and  is 


1  The  Legislature  subsequentlv  added  Sf»c»-ion  P"?^^  to  •-*^e 
California  Government  Code  exoresslv  to  authorize*  th^  '"ali^^or^ia 
Commission  to  inform  the  Legislature  of  its  nosition  on 
legislative  prooosals  and  to  exoress  a  oarticular  viownoin»-  "^n 
issues  within  the  scone  of  its  resoonsibilities .   "^he  a-non-^mont 
becomes  effective  on  January  1,  1983. 
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expressly  authorized  to  lobby  the  Boar<1  of  Supervisors  in  suooort 
of  specific  legislation,  the  courts  have  circumscribe'1  thi^ 
authority  of  public  agencies  to  expend  public  fun'^s  to  lobhv  the 
public.   Past  decisions  in  both  California  an'^  our  sister  states 
establish  that,  at  least  in  the  absence  of  clear  and  exolicit 
legislative  authorization,  a  public  agency  may  not  exoen'i  public 
funds  to  advocate  a  particular  position  in  an  election  camoaian 
or  to  appeal  to  the  voters  to  lobby  the  legislative  bodv  in 
support  of  a  particular  position.   The  principle  of  law 
underlying  the  cases  in  this  area  is  that  the  expenditure  o^ 
public  funds  should  not  distort  either  the  electoral  or  the 
legislative  processes. 

In  the  leading  case  of  Mines  v.  Del  Valle  (TQ?7)  201  Cal. 
273,  a  taxpayer  sued  certain  officials  of  the  Citv  of  Los  ^naeles 
to  compel  repayment  of  public  monevs  spent  to  advocate  the 
adoption  of  a  ballot  proposition  authorizing  a  bon?'  issue  which 
would  enable  the  City  to  enlarge  its  electric  svsteTi  an-^  extend 
its  electric  power  business.   City  funds  were  spent  for  printino 
and  circulating  cards,  banners,  circulars  and  handbills,  for 
advertisings  in  newspapers,  and  for  general  campaign  servicps. 
Holding  that  the  expenditures  were  unlawful  and  that  defen'^ants 
were  liable  to  the  Citv  for  repayment  of  the  funds  spent,  thp 
Court  ruled,  at  page  287: 

It  must  be  conceded  that  the  electors  of  said 
city  opposing  said  bond  issue  had  an  eaual  riaht 
to  and  interest  in  the  funds  in  said  power  fun'^ 
as  those  who  favored  said  bonds,   '''o  use  said 
public  funds  to  advocate  the  adoption  of  a 
proposition  which  was  opposed  bv  a  larqe  number 
of  said  electors  would  be  manifestlv  unfair  and 
unjust  to  the  rights  of  said  last-named  electors 
and  the  action  of  the  board  of  public  service 
commissioners  in  so  doing  cannot  be  sustained 
unless  the  power  to  do  so  is  given  to  said  board 
in  clear  and  unmistakeble  languaqe. 

Likewise,  in  Stanson  v.  Mott  (1976)  17  Cal. 3d  ?0f,  the 
California  Supreme  Court  held  that  it  was  unlawful  for  the 
Director  of  the  State  Department  of  Parks  and  Recreation  to 
expend  public  funds  to  promote  the  passage  of  a  bon'^  issue  for 
the  future  acquisition  of  park  land  and  recreational  and 
historical  facilities.   And  in  Miller  v.  Millar  (19^8)  87 
Cal.App.3d  762,  the  court  of  appeal  held  that  the  '"aiiforni" 
Commission  had  exceeded  its  authority  bv  lobbving  for  passaa**  nf 
the  national  Equal  Rights  Amendment. 
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In  Stanson,  the  Court  concluded,  at  paqe  217-21R,  as 
follows: 

Indeed,  every  court  which  has  a'^'^resse'l  the 
issue  to  date  has  found  the  use  of  public  fun-^s 
for  partisan  campaign  purposes  improper,  either 
on  the  ground  that  such  use  was  not  exolicitly 
authorized  [citations]  or  on  the  broader  ground 
that  such  expenditures  are  never  aporooriate 
[citations] .   As  in  the  instant  case,  the 
majority  of  those  decisions  related  to 
expenditures  in  connection  with  bond  elections. 

Underlying  this  uniform  judicial  reluctance 
to  sanction  the  use  of  public  funds  for  election 
campaigns  rests  an  imolicit  recognition  that  such 
expenditures  raise  potentiallv  serious 
constitutional  questions.   A  fundamental  oreceot 
of  this  nation's  democratic  electoral  orocess  is 
that  the  government  may  not  "take  sides"  i.n 
election  contests  or  bestow  an  unfair  advantage 
on  one  of  several  comoeting  factions.   A 
principal  danger  feared  bv  our  countrv's  founders 
lay  in  the  possibility  that  the  holders  of 
governmental  authority  would  use  of^'icial  nower 
improperly  to  perpetuate  themselves,  or  their 
allies,  in  office  [citation];  the  selective  use 
of  public  funds  in  election  camnaiqns,  o^  course, 
raises  the  specter  of  just  such  an  imorooer 
distortion  of  the  democratic  electoral  nrocess. 

The  Stanson  Court  further  held,  however,  that  it  was  not  imnroner 
to  expen'^  public  funds  in  "informational"  activities  which 
provide  the  public  with  a  fair  presentation  of  relevant 
information  pertaining  to  an  election  issue.   Althouqh  the  Court 
conceded  that  problems  may  arise  in  attempting  to  distinnuish 
improper  "campaign"  expenditures  from  prooer  "informational" 
activities,  it  held  that  it  was  clearlv  orooer,  for  examnip,  to 
respond  to  a  citizen's  request  for  information  or  to  present  t^<» 
agency's  point  of  view  of  a  ballot  proposal  at  a  moetina  o^  a 
public  or  private  organization  upon  reauest.   Clearlv  imorooer, 
however,  is  the  use  of  public  funds  to  ourchase  bumoer  stickers, 
posters,  or  media  spots. 

In  Miller  v.  Miller,  the  court  of  appeal  ruled  that  it  is 
not  the  objective  of  the  lobbying  activitv  but  rather  the 
audience  to  which  it  is  directed  that  determines  wh«*ther 
expenditure  of  public  funds  for  lobbving  activities  is  lawful  or 
unlawful.   As  the  court  stated,  at  oage  TfiQ-^f^: 
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(W]e  observe  that  the  Stanson  court's  reroanition 
and  approval  of  public  aqency  lobbvinq  was 
limited  to  presentations  directed  to  the 
Legislature  and  Congress. 

It  is  one  thing  for  a  public  agencv  to 
present  its  point  of  view  to  the  Legislature.   It 
is  quite  another  for  it  to  use  the  public 
treasury  to  finance  an  appeal  to  the  voters  to 
lobby  their  Legislature  in  support  of  the 
agency's  point  of  the  view.   The  latter 
"undermines  or  distorts  the  legislative  process" 
just  as  clearly  as  "the  use  of  the  public 
treasury  to  mount  an  election  camoaign  .  .  . 
[distorts]  the  integritv  of  the  electoral 
process."   [Citation.!   (Emnhasis  in  original.) 

This  distinction  as  to  the  audience  to  whirh 
the  material  is  directed  is  further  aooarent  in 
the  Stanson  court's  discussion  of  the  neressarv 
information-disseminating  function  fulfille'^  b^' 
public  agencies.  .  .  Stanson  made  it  clear  that 
although  a  public  agency  may  not  use  oublir  fundq 
to  advocate  one  side  of  an  issue,  it  does  not 
need  specific  legislative  authorization  to 
provide  voters  with  "'relevant  facts  to  aid  th^m 
in  reaching  an  informed  judgment  when  votinq  uoon 
the  proposal.'"  [Citation]   (Emphasis  in 
original.) 

As  discussed  above,  the  San  Francisco  Commission  has  be«»n 
given  clear  and  explicit  legislative  authorization  to  enaaae  In  a 
wide  range  of  activities  furthering  and  promoting  equality  of  the 
sexes.   These  expressly  authorized  activities  include  lobbvinq 
the  Board  of  Supervisors  to  promote  the  passage  of  soeci^ic 
legislation,  providing  information  and  assistance  to  other  onhlic 
agencies  and  to  the  public,  and  encouraging  the  reduction  or 
elimination  of  existing  inequalities.   However,  thev  do  not 
expressly  include  the  authority  to  expend  public  funds  to  oromote 
particular  positions  in  an  election  camoaiqn  or  to  anneal  to  the 
citizens  to  lobby  the  Board  of  Supervisors  in  sunoort  o^  a 
position  on  a  particular  issue. 

Therefore,  in  accordance  with  the  decisions  in  the 
above-cited  cases,  in  the  absence  of  clear  and  explicit 
legislative  authorization,  the  Commission  is  not  empowered  to 
expend  any  public  funds  in  campaign  activities  a'^v^catinq  either 
the  passage  or  defeat  of  ballot  propositions  or  the  election  or 
defeat  of  candidates.   Nor  may  the  Commission  expand  ouhlic  ^nn-^s 
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appealing  to  the  public  to  lobby  the  Boarc^  of  SuoPrvisors  in 
support  of  the  Commission's  position  on  an  issuP.   The  'omi^sl 
may,  however,  lobby  the  BoarH  pf  Supervisors  '=«ir*»cMv   "'"^'''^^ 
disseminate  to  the  voters  relevant  and  im-Dartiarinf o^mation  on 
election  issues  and  candidates,  and  oresent  thP  ^ot^-,,- ^^lon'.? 
point  of  view  on  election  issues  at  a  meeting  of  a  nuMic  or 
private  organization  upon  request.   You  are  so  advised. 

Respectfullv  suhtnitted, 

GEORGE  '^GNOS'T' 
City  Attornev 


^ 


(^   JUniTH  A.  ROYAJI^^J^ 
Deputy  Citv  Attornev 


APPROVED: 

I 


'^l^VVt^^   CK^<^ 


GEORGE  AG^OST,  Citv  Attorn 
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Yes. 


CONCLUSION 


ANALYSIS 


In  the  case  giving  rise  to  this  request  for  our  legal 
opinion,  the  plaintiff  suffered  catastrophic  brain  iniurv  when  he 
was  run  over  on  a  public  sidewalk  by  a  Municioal  Railway  trollev 
coach.   The  court  has  granted  summary  judgment  to  the  plaintiff 
on  the  issue  of  the  City's  liability;  the  only  question  remaining 
for  trial  is  the  amount  of  damages  to  be  paid.   Investigation  ha«! 
shown  that  a  significant  improvement  could  be  made  in  the 
plaintiff's  condition  if  he  enters  into  a  treatment  program  at  a 
facility  in  Berkeley,  but  he  will  not  improve  otherwi«;e. 
However,  plaintiff  has  no  financial  resources  to  obtain  this 
treatment.   The  City  Attorney  has  recommended  that  a  partial 
settlement  be  made  prior  to  trial  to  enable  the  plaintiff  to 
obtain  the  rehabilitative  treatment  he  requires.   Yon  have  asked 
whether  you  may  certify  as  lawful  the  payment  of  this  oartial 
settlement  pursuant  to  San  Francisco  Charter  Section  6.303. 

San  Francisco  Charter  Section  3.594  provides  in  relevant 
part  as  follows: 
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The  city  attorney,  as  the  legal  aflvlsor  of 
the  commission,  may,  with  the  approval  of  the 
commission,  compromise,  settle  or  dismiss  any 
litigation  or  proceedings  which  may  be  pending 
for  or  on  behalf  of  or  against  said  commission 
relative  to  any  matter  or  property  under  its 
jurisdiction.  .  . 

Thus,  San  Francisco  Charter  Section  3.594  expressly  authorizes 
the  City  Attorney,  with  the  approval  of  the  Public  Utilities 
Commission,  to  enter  into  a  full  settlement  of  this  case.   The 
question  presented  is  whether  the  City  Attorney  is  also  emoowered 
to  enter  into  a  partial  settlement  to  enable  the  plaintiff  to 
undertake  rehabilitative  treatment  prior  to  trial. 

Although  the  above-cited  Charter  section  does  not 
explicitly  authorize  partial  settlements,  such  authorization  may 
be  found  under  the  well  established  doctrine  of  implied  powers. 
This  doctrine  holds  that  where  a  statute  confers  powers  or  duties 
in  general  terms,  all  incidental  powers  and  duties  that  are 
necessary  or  essential  to  the  exercise  of  that  power  are  included 
by  implication.   Clay  v.  City  of  Los  Angeles  (1971)  21  Cal.AoD.3d 
577,  585. 

Inasmuch  as  the  Charter  Section  3.594  exoresslv  emoowers 
the  City  Attorney,  with  the  approval  of  the  Public  Utilities 
Commission,  to  enter  into  a  full  settlement  of  this  case,  the 
authority  to  enter  into  a  partial  interim  settlement-  that  would 
be  in  the  best  interests  of  the  City  would  reasonably  be 
construed  to  be  a  logical  and  necessary  incident  to  the  authority 
to  enter  into  a  full  settlement.   In  fact,  such  partial 
settlements  are  a  frequent  practice,  and  when  made  constitute  a 
credit  which  is  deductible  from  any  final  settlement  made  or 
judgment  rendered.   See  California  Insurance  Code,  Section  11583. 

You  are  accordingly  advised  that  payment  of  monies 
pursuant  to  the  above-described  partial  settlement  is  lawful. 

Very  truly  vours, 

,ORGE  AGNO*?T 
y  Alitornev 


Deputy  City  Attorney 

GEORGE  AGNOST 
City  Attorney 
1877C 
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Documentary  Transfer  Taxes  on 
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26  USCA  S  1031 

SARWAN  BOPARAI 

Manager  of  Recorder's  Office 

JULIAN  E.  HULTGRSN 
Deputy  City  Attorney 
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QUESTIONS  PRESENTED 

1.  A  delayed  three-way  exchange  of  real  property  (a  "Starker" 
exchange)  involves  two  phases:   (1)  A  conveys  Property  I  to 
B,  who  promises  to  obtain  other  like-kind  property  and  con- 
vey it  to  A;  (2)  B  later  obtains  Property  II  from  a  third 
party  (C)  and  conveys  it  to  A.   Does  this  entire  transaction 
result  in  three  transfer  taxes  (Deed  from  A  to  B  of  Property 
I;  Deed  from  C  to  3  of  Property  II;  Deed  from  B  to  A  of 
Property  II)  or  in  only  two  transfer  taxes,  i.e.  one  on  each 
phase  of  the  transaction? 

2.  Would  the  answer  be  different  if  the  three-way  exchange  was 
accomplished  through  an  "accommodator " ,  i.e.  a  fourth  party 
who  facilitates  tne  transaction  by  holding  funds  and  receiv- 
ing and  conveying  the  properties? 


Cq^OCLUSIONS 

1.  The  transaction  results  in  three  transfer  taxes. 

2.  The  same  conclusion  applies,  provided  the  accommodator  is 
only  a  "straw  man". 


ANALYSIS 

Section  2  of  the  Real  Property  Transfer  Tax  Ordinance 
(Ordinance  No.  315-67)  is  the  section  tnat  imposes  transfer 
taxes.   That  section  reads,  in  pertinent  part,  as  follows: 

"There  is  hereby  imposed  on  each  deed,  instrument  or 
writing  by  which  any  lands,  tenements,  or  other  realty 
sold  within  the  City  and  County  of  San  Francisco  shall 
be  granted,  assigned,  transferred  or  otherwise  con- 
veyed to,  or  vested  in,  the  purchaser  or  purchasers, 
or  any  other  person  or  persons,  by  his  or  tneir 
direction,  ...  a  tax  .  .  .  ." 
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The  tax  is  imposed  only  when  realty  is  sold  and  is  then  imposed 
on  the  instrument  by  which  the  realty  is  transferred  pursuant  to 
such  a  sale. 

Section  14  of  the  Ordinance  adopts  specified  sections  of 
Part  47,  Title  25  of  the  Code  of  Federal  Regulations  for 
interpretation  of  the  provisions  of  the  Ordinance.   CFR 
S  47.4361-l(a)  (4)  (ii)  defines  "sold"  as  follows: 

"The  term  'sold'  imports  a  transfer  of  an  interest 
for  a  valuable  consideration,  which  may  involve  money 
or  anything  of  value." 

Thus,  the  essential  event  for  taxability,  the  sale  of  realty, 
is  satisfied  if  there  is  a  transfer  of  an  interest  in  realty 
for  a  valuable  consideration. 

An  exchange  of  parcels  of  real  property  satisfies  this 
test  for  taxability.   Each  party  transfers  his  or  her  real 
property  and  receives,  as  valuable  consideration,  the  other 
party's  real  property  in  exchange.   CFR  §  47 .4361-2 (a) (1) 
confirms  this  conclusion  as  follows: 

"...  The  following  are  examples  of  conveyances  suo- 
ject  to  the  tax: 

(1)  A  conveyance  of  realty  in  exchange  for  otner 
property;  also  the  conveyance  of  the  other  property, 
if  it  is  realty." 

In  the  transaction  described  in  Question  No.  1  there  are 
three  transfers  of  real  property  for  consideration.   These 
transfers  are  shown,  in  diagram  form,  as  follows: 


B 


Property  I 
[II]  < 


->  [II 


Cash 


[III 


Property 


[Cash] 
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The  transaction  involves  a  conveyance  of  Property  I  fco:n  A  to  3 
in  exchange  for  a  later  conveyance  of  Property  II  from  B  to  A. 
Under  CFR  §  47.4361-2(a) (1) ,  there  would,  in  this  exchange,  be 
two  conveyances  subject  to  tax.  The  purchase  by  B  from  C  of 
Property  11  would,  in  and  of  itself,  be  a  transfer  for  consid- 
eration and  thus  a  separate  sale  of  real  property  subject  to  a 
transfer  tax. 

It  is  sometimes  contended  that  B's  purchase  of  Property  II 
should  not  be  looked  at  as  a  separate  transfer  but,  instead, 
that  B  should  be  considered  a  "straw  man"  through  whom  the  title 
to  Property  II  passes  on  its  way  to  A.   It  is  argued  that  3  does 
not  receive  a  valuable  consideration  for  his  deed  of  Property  II 
to  A  and  that  the  second  phase  of  the  delayed  exchange  is  really 
only  a  transfer  from  C,  who  does  receive  consideration  (cash), 
to  A. 

To  see  the  fallacy  of  this  argument  one  must  consider  the 
requirements  for  an  (income)  tax  free  exchange  under  26  USCA 
§  1031.   For  non-recognition  of  gain,  "property  held  for 
productive  use  in  trade  or  business  or  for  investment"  must  be 
"exchanged  solely  for  property  of  a  like  kind".   Essential  to 
an  "exchange"  is  that  the  dual  transfers  be  construed  as  taking 
place  Detween  the  two  parties  to  the  exchange. 

There  is,  apparently,  some  belief  tnat  this  exchange 
requirement  would  be  satisfied  oy  a  deed  of  Property  II  directly 
from  C  to  A,  generally  preceded  by  a  contract  between  C  and  B 
for  sale  of  Property  II  to  B  and  the  assignment  of  B's  contract 
rignt  to  A.   If  a  delayed  exchange  is  so  structured,  it  would 
generate  only  two  transfer  taxes  oecause  it  involves  only  two 
transfers.   However,  the  cautious  approach  to  delayed  excnanges 
appears  to  dictate  that  the  title  be  first  conveyed  to  3  and 
then  deeded  by  B  to  A  in  order  to  unequivocally  establisn  that 
the  exchange  is  between  A  and  3 . 

If  B  is  merely  a  "straw  man",  the  concept  of  an  excnange 
between  A  and  3  would  fail.   A  "straw  man"  is  defined  in  Black's 
Law  Dictionary,  Fifth  Edition,  as  follows: 

"A  'front';  a  person  who  is  put  up  in  name  only  to 
take  part  in  a  deal.   Nominal  party  to  a  transaction; 
one  who  acts  as  an  agent  for  another  for  the  purpose 
of  taking  title  to  real  property  and  executing  what- 
ever documents  and  instruments  the  principal  may 
direct  respecting  the  property.  ..." 
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If  B  is  merely  A's  agent  in  receiving  title  to  Property  II  from 
C,  B  receives  merely  the  naked  legal  title  for  his  principal, 
A,  who  becomes  the  immediate  equitaole  owner  of  the  property. 
The  transaction  is,  in  legal  effect,  a  direct  transfer  from  C 
to  A  and,  therefore,  would  not  perfect  the  concept  of  an  actual 
exchange  between  A  and  B,  completed  by  B ' s  conveyance  of  his 
Property  II  to  A.   [The  result  is  the  same  if  B  is  considered 
to  be  the  agent  of  C.   In  conveying  Property  II  to  A,  B  would 
be  acting  for  his  principal,  C.   Thus,  the  transaction  would 
again  be  a  direct  transfer  fron  C  to  A,  rather  tnan  tne  comple- 
tion of  an  exchange  between  A  and  B.] 

Tnis  form  of  delayed  exchange  is  purposely  structured  to 
perfect  the  concept  that  B  is  conveying  his  property  to  A  to 
canplete  the  second  leg  of  the  exchange  between  them.   If  it  is 
so  conceptualized  for  internal  revenue  purposes  it  snould  be 
given  the  same  interpretation  for  transfer  tax  purposes;  i.e. 
that  the  deed  from  3  to  A  is  a  bona  fide  transfer  of  B's  real 
property,  the  consideration  for  wnich  is  the  previous  transfer 
to  3  of  A's  real  property. 

A  delayed  three-way  exchange  is  sometimes  accomplished  oy 
using  a  fourth  party,  sometimes  referred  to  as  an  "accoramodator " , 
The  following  diagram  is  a  simplified  illustration  of  the  trans- 
action described  in  Question  No.  1,  with  the  addition  of  an 
accommodator . 


B 


->  [I] 


IJasn 


Property  II 


[$] 


The  number  of  taxable  tranfers  will  depend  upon  the  nature  of 
the  accommodator • s  participation  in  the  transaction.   It  will 
usually  be  necessary  to  examine  the  contracts  and  agreements 
between  the  four  parties  to  determine  this. 

If  the  accommodator  is  actually  a  principal  in  the  trans- 
action, the  exchange  is  between  A  and  tne  accommodator,  who 
momentarily  becomes  the  real,  beneficial  owner  of  Property  I. 
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After  receiving  Property  I  fro-n  A  (FIRST  TAXABLE  TRANSFER),  the 
accOTLTiodator  sells  it  to  B  (SECOND  TAXABLE  TRANSFER)  for  cash 
and  uses  tnis  cash  to  buy  Property  II  from  C  (THIRD  TAXABLE 
TRANSFER).   Property  II  is  then  conveyed  by  the  accommodator  to 
A  to  complete  the  delayed  exchange  (FOURTH  TAXABLE  TRANSFER) . 

Usually,  however,  the  accommodator  is  merely  a  "straw  man" 
in  the  transaction  and  not  a  principal.   The  accommodator  acts, 
in  effect,  as  trustee  or  agent  for  B  to  obtain  Property  I  for 
him.   Thus,  when  the  accommodator  receives  title  to  Property  I 
he  receives  it  for  B.   The  accOiiunodator '  s  deed  to  B  is  not  a 
taxable  transfer  because  it  would  be  considered  either  a  deed 
by  a  trustee  not  pursuant  to  a  sale  (CFR  §  47.4351-2 (b) (2) )  or 
a  deed  from  an  agent  to  his  principal  conveying  realty  purcnased 
with  the  principal's  funds  (CFR  §  47. 4361-2  (b)  (5) )  .   Thus,  one 
transfer  tax  is  generated  by  the  two  deeds  of  Property  I,  a 
second  tax  by  tne  deed  of  Property  II  from  C  to  the  accommodator 
and  a  third  by  the  deed  of  Property  II  from  the  accommodator  to 
k. 

In  summary,  there  are  three  transfers  subject  to  transfer 
tax  in  a  delayed  exchange  ("Starker"  exchange)  involving  only 
the  three  principal  parties.   In  a  delayed  exc.iange  involving 
tne  three  principal  parties  and  an  accommodator,  there  are 
three  taxable  transfers  if  the  accommodator  is  acting  only  as  a 
"straw  man" . 

Respectfully  submitted, 

GEORGE  AGNOST,  City  Attorney 
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